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Menor andum

To: Secretary

From Solicitor

Subject: Fishing Rights of the Yurok and Hoopa Valley Tribes

You have asked for an opinion concerning the rights of the Yurok
and FboPa Valley Indian Tribes to an allocation or quantified
share of the Klamath R ver Basin anadromous fishery resources.
The request arises fromthe need of this Department for
definitive legal guidance in setting yearly tribal harvest

al l ocations, The Department of Commerce, although it does not
have authority to regulate in-river Indian fisheries, has also
requested a legal determnation fromthis Departnent on the
Tribes' rights because of the inpact on decisions that the
Commer ce Department nust make concerning, ocean fisheries that
harvest Kl amath basin fishery resources.

t By menorandum dated September 16, 1991, the Assistant
Secretary - Indian Affairs, orl?lnally requested this opinion
On March 10, 1993, in a letter to the Secretary of Commerce, you
stated the position that in the absence of a formal |ega
determ nation, the nost reasonable and prudent course for the
United States, as trustee for the Tribes, would be to set aside
at least a 50 percent share of the harvestable surplus of Kl amath
River stocks for the Indian in-river fishery. As a tenporary
resolution of differences between your reconmendation and
concerns expressed by the Departnent of Conmerce, which has
jurisdiction over ocean fisheries, this Departnent set the in-
river tribal harvest ceiling in 1993 at 18,500, and both
Departments agreed that additional conservation measures for 1993
wer e afproprlate. The Secretary of Commerce directed a 1993
ocean fishing season that conformed to the in-river triba
harvest constraint, and provided a natural spawner escapenent
floor of 38,000 for 1993. See "Commerce and Interior Departments
Set Chinook Sal mon Managenent Measures,” April 29, 1993 (U. S.
Departnent of Commerce Press Rel ease NOAA 93-R117); Qcean Sal non
Fisheries OFf the Coasts of Wishington, Oregon, and California,
58 Fed. Reg. 26922 (NBK 6, 1993) (enmergency interimrule); Ccean
Salmon Fisheries Of the Coasts of Washington, O egon, and
California, 58 Fed. Reg. 31664 (June 4, 1993) (anendnment to
emergency interim rule).




During the past twenty-two years, nunerous court decisions have
confirmed that when the United States set aside in-. the nineteenth
century what are today the Yurok and Hoopa Valley Indian
Reservations along the Klamath and Trinity Rvers, it reserved
for the Indians federally protected fishing rights to the, fishery
resource in the rivers running through the reservations.” This
Department, through |egal opinions and POl'C statenents, also
has acknow edged the fishing rights of the Yurok and Hoopa Valley
| ndi ans, and the Departnment's corresponding obligations.” None

2 .
e .eqg.. Uited Sfates v. Eberhardt, 789 F.2d 1354,
1359 (9?%Or.q198b); PacHIlc Coast Federation of Fishernen's
Ass'n v. Secretary of Commerce, 494 F. Supp. 626, 632 (N.D. Cal.
1980): Mattz v. Superior Court, 46 Cal. 3d 355, 758 P.2d 606
1988); People v. MCovey, 36 Cal. 3d 517, 685 P.2d 687, cert.
enied, 469 U S. 1062 (1984); Arnett v. 5 GII Nets, 48 Cal. App.
3d 454, 121 Cal. Rptr. 906 (1975), cert. denied, 425 U S 907
1976%; Donahue v. California Justice Court, 15 Cal. App. 3d 557,
3 Cal. Rptr. 310 (1971).

o 3 The Solicitor's office, through the Associate Solicitor,
Division of Indian Affairs, has issued a variety of |egal

opi nions since 1976 concerning the nature, extent, and scope of
federal reserved Indian fishing rights in the Klamth River
basin. See, e.g., Mnorandum from Acting Associate Solicitor,
Indian Affairs, to Director, Ofice of Trust Responsibilities
(Novenber 4, 1976) (regulation of on-reservation Indian fishing
on the Klamath Ri verT); ‘Menmor andum from Associate Solicitor,
Division of Indian Affairs, to Assistant Secretary., Indian
Affairs (May 4, 1978) (rights of the Klamath and Hoopa
Reservation Indians to fish for conmercial purposes); Menorandum
from Associ ate Solicitor, Division of Indian Affairs, to
Assistant Secretary - Indian Affairs (March 14, 1979) (Indian

| egal considerations with respect to Trinity River diversions at
Lew ston Dam. . _

In addition, as a matter of policy this Department has
acknow edged the existence of Indian fishing rights on the
Klamath and Trinity Rivers and the Department's corresponding
obligations. See, e.g., Letter from Assistant Secretary - Indian
Affarrs to Secretary of Commerce, My 19, 1992; Letter from
Secretary of the Interior to Acting Chairperson, Yurok Transition
Team August 23, 1991; Letter from Assistant Secretary - Indian
Affairs to Secretary of Commerce, July 25, 1991; Letter from
Secretary of the Interior to Secretary of Commerce, My 1, 1991;
Trinity Rver Flows Decision (My 8, 1991) (Decision of the
Secretary of the Interior) (adopting recommendation for 1992
through 1996 flow rel eases, based in part on Departnent's trust
responsibility to the Hoopa Valley and Yurok Tribes); Secretarial
| ssue Document on Trinity River Fishery Mtigation (approved by
Secretary, January 14, 1981) (flow releases of water in the
Trinity Rver); Menorandum from Assistant Secretary for Fish and
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of the court decisions, however, have decided whether the Tribes'
flshlng_rlghts entitle themto a specific allocation or
quantitied share of the Klamath and Trinity River fishery

resources.

| conclude that the fishing rights reserved for the Tribes
include the right to harvest quantities of fish on their
reservations sufficient to support a noderate standard of |iving.
| also conclude that the Tribes' entitlement is limted to fifty
percent of the harvest in any given year unless varied by
agreement of the parties.

| have reached ny conclusions by exam ning the history of the
reservations, the Indians' dependence on the Klamath and Trinity
River fisheries, the United States' awareness of that dependence,
and the federal intent to create the reservations in order to
protect the Indians' ability to maintain a way of l[ife, which
Included reliance on the fisheries. | have conducted this
examnation in the context of the now substantial body of case

| aw exam ning the history of the present-day Hoopa Valley and
Yurok reservatigns and confirmng the reservation Indians'
fishing rights,” and the variety of cases involving other tribes

reserved fishing rights.

I BACKGROUND
A The Fishery Resource

The Klamath River originates in Cxeﬁgn and _flows southwesterly
into California to its juncture with the Trinity Rver. The

| ower 40-50 mles of the Klamath River lie within the Yurok
Reservation. From the point of confluence, the Kl amath R ver
flows northwesterly to discharge into the Pacific Ccean. The

| ower 12 mles of the Trinity Rver flow through the Hoopa Valley

Wldlife and Parks to Assistant Secretary for Land and Water
Resources, COctober 24, 1979. .

~ The Department of Commerce also has recognized that the
tribes of the Klamath River basin have federal reserved fishing
rights. Letter from Director, National MNarine Fisheries Service,
Department of Conmerce, to Assistant Secretary - Indian Affairs,
Departnent of the Interior, Cctober 16, 1992.

~ %In addition to the cases cited in footnote 2, see _
Crichton v. Shelton, 33 1.D. 205 (1904) (history of Kl amath R ver
and Hoopa Valley Reservations); “Partitioning Certain Reservation
Lands Between the Hoopa Valley Tribe and the Yurok Indians, S.
Rep. No. 564, 100th Cong., 2d Sess. 2-9 (1988) %sane); and
Partitioning Certain Reservation Lands Between the Hoopa Valley
Tribe and the Yurok Indians, H Rep. No. 938, pt. 1, 100th Cong.,

2d Sess. 8-15 (1988) (sane).
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Reservation, before discharging into the Klamath River near the
boundary between the Hoopa and Yurok Reservations.

The Klamath and Trinity Rivers provide habitat for runs of sal non
and ot her anadromous fish. Anadronous fish hatch in fresh water,
mgrate to the ocean, and conplete their life cycles by returning
to their freshwater places of origin to spawn. "Becausé of the
regular habits of the fish, it is possible to some extent to
forecast stock abundance and to control harvesting throughout
their range in order to maintain appropriate spawner escapenent
nunbers for conservation and regeneration. However, different
species have different life cycles, and different stocks intermx
in the ocean before sorting themselves out and returning to the
rivers of their origin. See generally Wshington v. WAshington
State Commercial Passenger Fishing Vessel Ass'n, 443 U S. 658,
662-64_(197%) (discussion of anadromous fish). As such, it is
more difficult to regulate the numbers of particular stocks
harvested in mxed-stock ocean fisheries, than to regulate stock-
specific harvests by ocean termnal or in-river fisheries.

B.  The Reservations®
1. Klamath River Reservation

The reservations which today constitute the Hoopa Valley and
Yurok Reservations originally were created b% executive orders

I ssued pursuant to statutes authorizing the President to create

I ndian reservations in California. The Act of March 3, 1853,
authorized the President "to nake . . . reservations . . . in the
State of California . . . for Indian purposes." 10 Stat. 226
238. On Novenber 10, 1855, the Comm ssioner of Indian Affairs
submtted a report to the Secretary of the Interior, recomending
a reservation that would enconpass "a strip of territory one mle
in wdth on each side of the (Klamath) river, for_ a distance of
20 mles." | Kappler, Indian Affairs Laws and Treaties 816
(1904) ("Kappler"). The Comm ssioner's report noted that the
proposed reservation had been selected pursuant to the
Secretary's instructions "to select these reservations from such
"tracts ‘of land adapted as to soil, climate, water-privileges,

and tinmber, to the confortable and permanent accommodation of the
Indians.'" |d. The report also noted in particular the _
representations of the federal Indian officials in California

> Attached as A?pendix Ais a COPK of a map of the forner
Hoopa Valley Reservation aggended to the Supreme Court's decision
in Mattz v. Arnett, 412 U'S. 481 (1973). The map pre-dates the
more recent partition of the reservation but generally speaking,
the Hoopa Valley Reservation today includes what the map refers
to as the "Original Hoopa Valley Reservation," and the Yurok
Reservation today enconpasses the "Od Klamath River Reservation”
and the "Connecting Strip" shown on the nap.
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“that the selection at the mouth of the Klamath River is a
udi ci ous and proper one." Id. On Novenber 12, |855, the
ecretary of the Interior reconmended the proposed reservation to

the President, and four days later President Pierce signed the

groclanatlon establishing the Kl amath Reservation. Id. "at 817.
he |ands were nostly occupied by Yurok Indians, and the

reservation enconpasSed what is today the |ower portion of the

Yur ok Reservati on.
2. Oiginal Hoopa Valley Reservation

The original Hoopa Valley Reservation is a 12-mle square
extending six mles on each side of the Trinity Rver. The
Superintendent of Indian Affairs for California |ocated and
proclaimed it in 1864, pursuant to legislation enacted that sanme
ear. The legislation authorized the President to set apart up
o four tracts of land in California "for the purposes of Indian
reservations, which shall be of suitable extent for the
acconmodation of the Indians of said state, and shall be |ocated
as renote fromwhite settlenments as nmay be found practicable,
having due regard to their adaptation to the purposes for which
they are intended." Act of April 8, 1864, 8 2, 13 Stat. 39, 40
"1864 Act"); see | Kappler at 815; see also Donnelly v. United
tates, 228 U S. 243, 255-57 (1913); Mtttz v. Superior Court, 46
Cal. 3d 355, 758 P.2d 606, 610 (1988). The reservation was
mostly inhabited by Hoopa Indians. t hough Congress itself
thereafter recognized the existence of the Fb%Pa Valley
Reservation as early as 1868, Donnelly, 228 U S at 257, it was
not until 1876 that President Gant issued an executive order
formal |y setting aside the reservation "for |ndian purposes, as
one of the Indian reservations authorized . . . bg Act of
Congress approved April 8, 1864." | Kappler at B815.

3. Extended Hoopa Valley Reservation

Between 1864 and 1891, the legal status of the Klamath River
Reservation as an Indlan reservation canme into doubt. Al though
the Klamath Reservation had been created pursuant to the 1853
statute, the subsequent 1864 Act limted to four the nunber of
reservations in California, and contenplated the dlsgosal of
reservations not retained under authority of the 1864 Act. See
1864 Act, 8 3, 13 Stat. at 40. By 1891, 'the Round Valley,

M ssion, Hoopa Valley, and Tule River reservations had been set
apart pursuant to the 1864 Act. Mattz v. Arnett, 412 U S. at
493-94, Still, the Departnent of the Interior continued to
recogni ze that the Klamath Reservation was critical for .
protecting the Indians who |ived there and for protecting their
access to the fishery, and continued to regard it as a

° See also Mattz v. Arnett, 412 U.S 481, 487 1973); Mattz
v. Superior Court, 46 Cal. 3d 355, 758 P.2d 606, 610 (1988).
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reservation throughout the period from 1864 to 1891. As the
Court noted in Mattz v. Arnett, the reservation "continued,
certainly, in de facto existence,” during that time. 1d. at 490.

Finally, in 1891, in order to elimnate doubt, to expand the
existing reservation, and to better protect the Indians |iving
there from encroachnent by non-Indian fishernen, President
Harrison issued an executive order under the authority of the
1864 Act. The order extended the Hoopa Reservation along the
Klamath River fromthe mouth of the Trinity River to the ocean,
t her eby enconpa55|n% and including the Hoopa Valley Reservation
the original K amath River Reservation, and the connecting strip
in between. Thereafter, the original K amath Reservation and
connecting strip have been referred to jointly as the "Extension"
or the "Addition," because they were added to the Hoopa Valle
Reservation in the 1891 Executive Order. See | Kappl er at 81
Executive Order, Cctober 16, 1891%; Mattz v. Arnett, 412 U S. at
93-4; Donnelly, 228 U S at 255-259. The validity of the 1891
addition and the continuing existence of the area included within
the original Kl amath Reservation were subsequently upheld by, the
Suprene Court in the Donnelly and Mattz v. Arnett decisions.

4, Partition into the Yurok and Hoopa Valley
Reservations

In 1988, Congress enacted the Hoopa- Yurok Settlement Act, which
partitioned the extended Hoopa Valley Reservation into the
present Hoopa Valley Reservation, consisting of the original 12-
mle square bisected by the Trinity Rver and established under
the 1864 Act, and the Yurok Reservation, consisting of the area
along the Klamath River included in the 1891 Extension gexcludlng
Resi ghini Rancheria).” Hoopa-Yurok Settlenent Act of 1988, Pub

"In Donnelly v. United States, 228 U.S. 243, nodified and
rehearing denied, 228 U.S. 708 (1913), the Court affirmed the
federal conviction of the defendant for nurdering an Indian
within the boundaries of the 1891 Extension. The Court concl uded
that the Extension had been |awfully established and constituted
| ndi an country. In Mattz v. Arnett, 412 U S 481 (1973) the
Court rejected California' s argunent that the Act of June 17,
1892, 27 Stat. 52, opening the original Kl amath Reservation to
non-1ndi an settlement, had di mnished the boundaries of the
extended reservation. The Court struck down a state forfeiture
ﬁrfgeedln% against gill nets confiscated froma Yurok Indian,

ol ding tha

t the act opening the reservation to settlenment did
not alter the boundaries of the extended Hoopa Valley
Reservation

® For the history and background of the 1988 Settlenent Act,

see S. Rep. No. 564 and H Rep. No. 938, pt. 1, supra note 4.
You asked for an opinion addressing the rights of the Hoopa and
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L. No. 100-580, 102 Stat. 2924, 25 U.S.C.A § 1300i-1300i-11
(Supp. 1993).

The congressional partition "recognized and established" each
area as a distinct reservation, and declared that "[t]he

unal lotted trust |and and assets" of each reservation would
thereafter be held in trust by the United States for the benefit
of the Hoopa Valley and Yurok Tribes, respectively. 25 U S CA
§ 1300i -1(b) &(c). th the House and Senate commttee reports
acconpanying the legislation meke specific nention of the Yurok
Tribe' s interest in the fishery. See S. Rep. No. 564, supra note

4, at 2, 14; H Rep. No. 938, pt. 1, supra note 4, at 20.

Al though there are now two distinct reservations for the Yurok
and Hoopa Valley Tribes, the events nost relevant to Xour_lan|ry
occurred prior to the 1988 partition. For purposes of this
opinion, the various reservation areas will be referred to as the
or|g|nai Klamath River Reservation, the Hoopa Vallsy Reservation

original 12-mle square&, and the extended Hoopa allex
eservation (the post-1891 reservation, consisting of the Hoopa
Square, the original Klamath River Reservation, and the

connecting strip).

Yurok Tribes. W do not address the fishing rights of the Coast
I ndi an Conmunity of the Resighini Rancheria or other tribes in
the Klamath River basin in California.

® Both House and Senate conmittee reports refer to the
substantial economc value of the Yurok Reservation fishery. The
Senate Conmittee Report on the Settlement Act states:

Tribal revenue derived from the "Addition" Fnow the
Yurok Reservation] recently has totalled only about
$175,000 annually. However, the record shows that

i ndi vidual [ndian earnings derived fromthe tribal
comercial fishing right %&gurtenant to the "Addition"
is also in excess of $I,000, 000 a year. The Comittee
al so notes that because of the cooperative efforts of
the Hoopa Valley Tribe and other nmanagement agencies to
i nprove the Klamath River system and because the

Fi sheries Harvest Allocation Agreenent apportlonlng.an
i ncreased share of the allowable harvest to the Indian
fishery, the tribal revenue potential from the
"Addition" is substantial.

S. Rep. No. 564, supra note 4, at 14-15; see H Rep. No. 938, pt.
1, su?ra note 4, at 20. See also Central Valley I[nprovenent Act,
Pub. L. No 102-575, Title XXXI'V, § 3406(b) (23), 106 Stat. 4706,
4720 (1992) (reference to federal trust responsibility to protect
the fishery resources of the Hoopa Valley Tribe).
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C. Hi storic Dependence of the Yurok and Hoopa Indians on
the Sal mon Fishery

Since prehistoric tines, the fishery resources of the Klamath and
Trinity Rivers have been a ITRi nst ay of the life and culture of
the Indians residing there.”™ See Mattz v. Arnett, 412 U S. 481,
487, (1973); Blake v. Arnett, 663 F.2d 906, 909 (9th Cr. 1981).
One-estimate is that prior to settlenent along the coast by non-
Indians, the Indians in the Klamath River dralnage "consunmed in

excess of 2 mllion pounds . . . of salmon annually from runs
estimated to have exceeded 500,000 fish." U S. Departnent of the
Interior, Environmental |npact Statement - Indian Fishing

F%gu;atlons 2 (Hoopa Valley Reservation, California) (Apri
1985) .

The Indians' heavy dependence on the, salnmon fishery for their
livelihood has been well-documented. ™ "The salnmon fishery .
permtted the LKIanath;Tr|n|t%_baS|n] tribes to develop a qualltg
of life which is considered high anong native populations.” AT

" The Indians' reliance on fishing continues. As the court
noted in United States v. WIson:

To modern Indians of the [pre-1988] Hoopa Valley
Reservation, fishing remains a way of life, not only
consistent with traditional Indian customs, but also as
an emnently practical neans of survival in an area
whi ch lacks the broad industrial or conmercial base
which is required to provide its population, Indian or
otherwise, with predictable, full-tine enployment and
income adequate to provide sufficient quantities and
qualities of the necessities of life.

611 F. SuEp._813, 818 n.5 (N.D. Cal. 1985) (citing National Park
Service, Environnental Assessnent: Managenment Qptions for the
Redwood Creek Corridor. Redwood National Park (1975)%, rev' d and
remanded on other grounds sub nom, United States v. Eberhardt,
789 F.2d 1354 (9th Gr. 1986).

' See, e.g., Anthropological Study of the Hupa, Yurok, and

Karok Indian Tribes of Northwestern California: Final Report 10,
22, 67-68, 101, 107 (Anmerican Indian Technical Services, Inc.
January 1982) (Prepared for the U S. Departnent of the Interior)
"AITS (1982)"); Edwin C. Bearss, Hstory Resource Study - Hoopa-
urok Fisheries Suit - Hoopa Valley Reservation 60 QU.S.
Departnment of the Interior 1981); see also Ethnohistorical Data
on the Klamath-Trinity Tribes of Northwestern California Wth
Particular Enphasis on the Yurok (Klamath) |ndians of the Lower

Klamath Area (Anmerican Indian Technical Services, Inc. June 1984)

(prepared for the US. Departnment of the Interior) ("AITS
(1984)").
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(1982) at 10. The salnon resource was the primary dietary staple
of the tribes, and was the center of their subsistence econony.
As the court noted in Blake v. Arnett, 663 F.2d at 909, the
fishery was "not much |ess necessary to the existence of the
Yurok] Indians than the atnosphere theg breat hed") (quoting
nited States v. Wnans, 198 U'S. 371, 381 (1905)).

During the pre-contact period, the salnon fishery also held
signifticant comrercial and economc value in Yurok and Hoopa
culture and econony. Both tribes appear to have held firm
concepts of property rights associated with the fishery. Fishing
_rlg_htjs were considered personal property and part of an
individual's wealth. Rights to fishing sites could be owned
privately, fractionally, or communally, and could be inherited,
sold, or transferred to pay debts.™ Ownership of fishing sites
gave owners the right to do what they wished with the fish taken,
Including sale or trade.™ Access to the fishery was the subject
of trade and barter, and use of fishing sites not one's own _m ght
be paid for by providing a portion of ‘the catch. \ﬁrTg| ni a Egan-
MKenna, Persistence with Change: The Significance of Fishing to
the Indians of the Hoopa Valley Reservation in Northwestern
California 74-75 (Unpublished MA. Thesis, University of Colorado
1983). Ownership of fishing rights associated with particul ar
siteS also may have given the owner control over downstream
activities. 1d. at 69.

According to one source:

A key factor in Ltrading of fishing rights between tribes]
appears to have been the number of salnon runs a tribe
received each year. For exanple, the Chilula received only
one run a year "and they often either traded with the Hupa
for fish or bartered for tenporary fishing rights (Curtis
1924:4). The Chinmariko "sonetinmes paid the Hupa for the
privilege of fishing at the falls near Cedar Flats" (Nelson
1978: 25-26).

AI'TS (1982), supra note 11, at 73; see Egan-MKenna at 76.

2 AITS (1982) at 23, 49, 57, 72-73, 99, 105 Testinony of
Dr. Arnold Pilling, Transcript of Proceedings at 55, California

v. Eberhardt, No. 76-051-C (Cal. Super. C., County of Del Norte)
(May 18, 1977).

“ Declaration of Arnold R Pilling at 3, Pe

0
No. A012716 (Cal. Ct. ., lst . Dist., Dv. 3
1982) (Exhi bi(t 25 to S?%?e's BriéPS). )
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Al though experts have disagreed on the extent that harvested
salmon was used in trade, ™ the above exanple and other evidence
indicate that such trading did occur. In years when salnon were
plentiful throughout the Klamath-Trinity river system there was
little or no need to trade salnon to support the Indians'
standard of living.”™ Salnon were dried and stored, however, and
were used in trading partnerships in years when other Indians in
the basin did not have access to sal non because of river blockage
or low flows. Pilling Testinony, supra note 12, Transcript at
56, 102-03 ("[I]f gou have |ots of stored salnon [when the
Klamath was bl ocked], why, you're in a position to make very good
bar%alns with your trading partners."), 106-09. Gournmet itens
such as salmon cheeks were “"great trade items." Id. at 58-59,
The trading partnerships were part of a conplex economc, social,
and ceremonial systemwithin the tribal society. Id. at 109-115;
see also Ceorge G bbs, Journal of the Expedition of Col onel
Redi ck McKee. United States Indian Agent. Throush North-\Western
California, Performed in the Sumrer and Fall of 1851, in Henry R
School craft, Information Respect|n% the History. Condition and
Prospects of the Indian Tribes of the United States 146 (1853)
("Some understanding, however, seens to exist as to opening

" The ethnographic and archeol ogi cal documentation appears
somewhat |imted on the issue of trade, although it has been
asserted that the sale and trade of harvested salnmon was not
extensive among the tribes of the Kl amath-Trinity basins. See
AITS (1982) at 117, 173. In declarations introduced by the State
of California in 1982 in People v. MCovey, Drs. WIlliam \Wllace
and Arnold Pilling criticized the AITS (1982) study. See
Declaration of Wlliam J. \Wallace, People v. MCovey, No. A012716
(Cal. C. App., 1st ApB(.3 Dist., Div. 3) (Dec. 10, 1982) (Exhibit
24 to State's Brief); claration of Arnold Pilling, supra note
13; see also WIlliamJ. Wallace, Detailed Account of Yurok
Aboriginal Fishing Practices 17-18, attached as Exhibit 2 to
Declaration of WIiliam J. \allace, supra. In 1977, in California
v. Eberhardt, Dr. Pilling had testified as a defense w tness, and
Dr. Vallace testified as a witness for the prosecution. In their
declarations in 1982, both Wallace and Pilling criticized the
AI'TS (1982) study's conclusion concerning the extent to which
trade or sale of salmon played a role 1n aboriginal Yurok and
Hoopa culture. Al though a subsequent AITS study responded to
that criticism AITS (1984), at 45-46, determning the extent of
the Tribes' legal rights does not require resolving that dispute,
whi ch focuses on a specific form of use rather than the degree of
dependence as a source of livelihood and culture.

15

_ See Pilling Testinnny, supra note 12, Transcrién at 106;
Testinony of WIlliam J. \Wallace, Transcript of Procee |n%§ at
276, California v. Eberhardt, No. 76-051-C (Cal. Super. O
County of Del Norte) (Miy 19, 1977).
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portions of [fish dans] at times, to allow the passage of fish
for the supply of those above.").

In California v. Eberhardt,™ the trial court relied on the .
testinony of Drs. Pilling and Wallace to recognize that "[i]t is
Brobably true that there was sone degree of nutual exchange
etween and anong Yuroks thenselves and with other tribes in
which fish was one of the itens of exchange." The court also
stated that "the anthropologi cal testimony is not persuasive that
the nature of the aboriginal customof the Yurok Indians in
‘comercial fishing' as'that teyn1n1ﬁht have been considered in
aboriginal times, is anything like the concept of cpmercial
flshlnglln.present times." Id. As discussed below ~" the |ega
uantification of the reserved right depends not so much on the
egree to which historic uses of salnon parallel nodern uses, but
on the degree of dependence on the salnmon fishery.

Follomﬁn% non-Indian settlenent in the area, the Indians of the
Klamath-Trinity basin adapted to the new trading and economc
OEportunltles presented. Wien non-|ndians entered the area
there is _sone evidence that the Indians sold salnon to them
Pilling Testinony, supra note 12, Transcript at 61-62; \Wallace
Test i nony, suFra note 15, Transcript at 279. As the comercia
fishing 1ndustry developed in the late 19th century, the Indians
Flayed an inportant role in supplying fish to and working at

ocal canneries. See AITS (1982), supra note 11, at 119-21

When the canneries developed, according to Dr. Pilling, the basic
ownership right of access to the fishery seemed to be viewed by
the cannery owners "as in Indian hands, and this was sonething
that had to be negotiated. You had to neet specific contractua
rel ationships, especially with the Spott famly, to participate
as canners on the |ower Klamath, because it was essentially
Indian territory. This is ny understanding of the nercantilism"”
Pilling Testinony, supra note 12, Transcript at 69-70. The

sal mon cheeks were recognized as a luxury cut, which "[t]he
cannery didn't get . . . unless the Indians waived [their] right"
to keep the salnmon heads. 1d. at 58.

In 1876, the first comrercial fishery was established on the
Klamath by Martin V. Jones and George Richardson. Bearss, supra
note 11, at 159-60. In 1879, in order to protect the Indian
fishery from outside interference, the US mlitary sent a force
to the Klamath Reservation with orders "[t]o suppress all fishing
by whites and require all citizens residing on the Reservation to
| eave without delay." 1d. at 146. The mlitary construed this

10 Ruling on Motion to Dismss for Lack of Jurisdiction, at
2, No. 76-051-C (July 18, 1977).

17 See infra, at 18 to 22.
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as extending to the expul sion of non-Indian fisheries fromthe
river, even if they did not |and on the shore, because under no.
circunstances were the Yuroks to be "deprived of the Salmon as it
Is their main subsistence." |d. at 148-49. After the expul sion
of the Jones and Richardson commercial fishery fromthe Kl amath
reservation, a small mlitary outpost was maintained at Requa "to
protect the Yuroks in the enjoyment of their only industry--

sal mon flshln?H[ ld. at 151. Jones then erected a cannery
nearby. "The I'ndians would catch and deliver the salnmon for so
mich a head. . . . As the cannery was off the reservation and
the Indians were benefitted by its presence, the mlitary took no
action to interfere with its operation.” Id. at 160-61,

In 1883, R D. Hume sought to l[ease the Klamath fisheries fromthe
United States. Because it considered the fishery to be wthin
the Klamath Reservation and subject to federal protection of the
| ndi ans' access to their flsq§r¥, the Departnent of the Interior
declined M. Hune's request.™ The Indians apparently opposed

R D. Hume's efforts to establish a cannery operation because
Hune's activities interfered with Yurok fishing and Hume wasn't
interested in purchasing fish fromthe Indians but instead
brought his own nen to fish. AITS (19841, supra note 11, at 46.

ey contrast, in 1886, John Bomhoff contracted with a nunber of
uroks to supply his cannery with salmon. "By this agreenment the
Yuroks were not to fish for any other person nor give any other
white the right to fish in the Klamath." Bearss at 163 (enphasis
added); see , supra note at 131. Bonhof f
aﬁparently al so enpl oyed some I ndians for wages. Bearss at 164.
The Indian Bureau sanctioned Bomhoff's arrangement to purchase
fish fromthe Indians. Id. at 186

Eventual |y additional canneries were established in the area, and
at the turn of the century, nost of the comercial fishernen were
I ndi ans, sone fishing at night and taking enploynent in the

canneries during the day. See Bearss at 348, AITS (1982) at 121

& 131.

1. EXI STENCE AND CHARACTER OF YUROK AND HOOPA FEDERAL RESERVED
I NDI AN FI SHING RI GHTS

The power of the United States to create or reserve fishing
rights for Indian tribes is derived fromits plenary power over

18 Appendix B to this opinion recounts the conflict that
devel oped between the Covernnent and Hume. After a court upheld
Hume's resistance to expulsion, the United States expanded the
Hoopa Valley Reservation to ensure that the original K anmath
Rese7rvla8t|on woul d have Indian reservation status. See Appendix B
at 7-18.
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Indian affairs, grounded in the lndian Conmerce O ause, and from
the Interstate Commerce O ause.

In Mattz v. Superior Court, 46 Cal. 3d 355, 758 P.2d 606, 617
1988), the Supreme Court of California squarely rejected the
tate''s assertion that the Federal Government |acked the

authority to reserve Indian fishing rights in the Klamath River

fishery when it created the reservation. Notw thstanding the
substantial body of case |aw recognizing the extended Hoopa

Val | ey Reservation Indians' federally reserved flsh|n% rights,

the State contended otherw se, aFQUJnﬁ specifically that the

I ndians had no federally reserved right to fish comercially.

The Supreme Court of California rejected the State's contention

based on federal and state court precedent and upon its own

substantive legal review of the merits of the State's argument.

As the Court noted, the State's theory in essence sought a

repudiation of the well-established federal reserved rights

doctrine recognized by the Supreme Court in Arizona v.

California, 373 US. 546 é19 3). Mattz v. Superior Court, 758

P.2d at 617, see id. at 616 érlght to take fish fromthe &math

River was,reserved for the Indians when the reservation was

creat ed)

“ See Montana v. Blackfeet Tribe, 471 U.S. 759, 764 (1985)
("Constitution vests the Federal Government wth exclusive
athorltg over_relations with Indian tribes); Md anahan v.
Arizona State Tax Commin, 411 U S. 164, 172 n.7 (1973); Hughes v
Gkl ahoma, 441 U.S. 322 (1979) (overruling Ceer v. Connecticut,
161 U.S. 519 (1896)); Douglas v. Seacoast Prods.. Inc., 431 U.S.
265, 281-82 ( 977? gﬁbngress' ower under the Commerce Cause to
regul ate taking of fish in state waters where there is sone
effect on interstate commerce); Sohappy v. Smth, 302 F. Supp.
899, 912 (D. O. 1969) ("Statehood does not deprive the Federal
Governnent of the power to enter into treaties affecting fish and

ane within a state, espeC|aIty mgratory species.") (citing
ssouri_v. Holland, 252 U S. 416 (1920)); see also Arizona V.
California, 373 U S 546, 596-601 (1963) (post-statehood
executive order reservations included federally reserved water
rights); Toomer v. Wtsell, 334 U S. 385 399-402 (1948).

 See note 2, supra.

“L A few years earlier, the State had made a sinilar
argunent in another case. See Respondent's Supplenental
Menorandum of Points and Authorities and Brief on Appeal, at 29-
30, People v. MCovey, Oim 23387 (Cal.) (Nov. 28 1983). The
State contended that the federal Pompr to appropriate or Treserve
Froprletary interests, including Indian fishing rights, was

imted to the pre-statehood period. That argument was .
%frene Court's decision in

517, 685 P.2d 687, 697,

inplicitly rejected in the California S
that case. People v. MCovey, 36 Cal. 3
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In 1940, one of my predecessors issued an opinion concerning the
right of the Indians of the extended Hoopa alley I ndian
Reservation to fish in the Klamath River within the boundaries of
the reservation. See R ght of Hoopa Valley Indians to Fish in
Klamath River Wthout California State Intérference, I Op. Sol.
(Indian Affs.) 945 (March 13, 1940). It assumed wi thout much
consideration that the Indians' rights depended on a

determ nation of whether the United States owned the bed of the
Klamath River, suggesting that if the State of California owned
the bed, the Indians' fishing rights were subject to plenary
state regulation. That opinion rested on the sane m staken

prem se unsuccessfully assertgd by the State in People v. MCovey
and Mattz v. Superior Court.” In light of subsequent federa

and state court decisiong, confirmng the Indians' federa

reserved fishing rights,™ that opinion nust be overruled. Both
the Comrerce Clause and the Indian Commerce C ause provide
constitutional authority for the United States to reserve fishing
rights for Indians in mgratory flsherY resources, regardless of
state ownership of a riverbed passing through the reservation.
Therefore, this oP]nlon does not address quegtions of
navigability and title to the Klamath River

In short, it is now well-established that the Yurok and Hoopa
Vall ey Indians have federal reserved fishing rights,” created in

205 Cal. Rptr. 643 ("rights were granted by Congress when it
authorized the President to create the reservation for Indian
purposes"), cert. denied, 469 U S. 1062 (1984).

“ In Mattz v. Superior Court, the State specifically cited
the 1940 opinion to support its argunent. See 758 P.2d at 616 &

n. 8

» See note 2, supra.

. 2 The 1940 opinion did not determne whether the Kl amath
River was in fact navigable at statehood.

® A federally reserved fishing right is not one of
ownership in particular fish, but a right to an opportunltg to
obtain possession of a portion of the resource, which can best be
expressed by either the nunbers of fish taken or an allocation of
the harvestable resource. See United States v. Washington, 520
F.2d 676, 687 (9th Gr. 1975), cert. denied, 423 U S 1086
é1976); see also Puget Sound Gllnetters Ass'nv. US Dst. C.,

73 F.2d 1123, 1129 n.6 (9th Gr. 1978), vacated and renanded,

Washington v. Washington State Commercial Passenger Fishing
Vessel "Ass'n, 443 U.S. 658 (1979) (vacating judgments of Nnth

Circuit and state suprene court and remanding for further
proceedi ngs not inconsistent with the U S Supreme Court's

opi ni on).
14



the nineteenth century when the [ands they occupied were set
aside as Indian reservations. Numerous court decisions have
recogni zed that the United States intended to reserve for the
Indians the rights, and resources necessary for themto maintain
their livelihood.” As the Ninth Grcuit 'has stated the right
includes "fishing for ceremonial, subsistence, and commercial
purposes.” United States v. Eberhardt, 789 F.2d 1354, 1359 (9th

Gr. 1986).7

Aﬂpenmx B to this opinion recounts and summarizes the history of
the Klamath R ver and Hoopa Valley Reservations, reviewng in
particular the Annual Reports of the Comm ssioner of Indian
Affairs. As described there, at the tinme the reservations were
created, the United States was wel|l aware of the Indians'
dePendence upon the fishery. A specific, prlrra% pur pose for
establishing the reservations was to secure to the Indians the
access and right to fish without interference from others.” As

~ * see cases cited supra, note 2; see also Menoninee Tribe v.
United States, 391 U S. 404, 406 (1968); United States v. Adair,
723 F.2d 1394, 1408-10 (9th Grr. 19832 (reservation of water
rights to acconpany reserved rights to hunt, fish, and gather).

" See also Menorandum from Associate Solicitor, Division of
Indian Affairs, to Assistant Secretary, Indian Affairs (Muy 4,
1978) (Indian fishing on Klamath and Trinity Rivers); United
States v. Wlson, 611 F. Supp. 813, 817-18 (N.D. Cal. 1985),
rev'd on other grounds sub no., United States v. Eberhardt, 789
F.2d 1354 (9th Gr. 1986) (same); People v. MCovey, 36 Cal. 3d
517, 685 P.2d 687, 690 (same), cert. denied, 469 US. 1062
(1984): and see Arnett v. 5 GII Nets, 48 Cal. App. 3d 454, 458,
121 Cal . Rptr. 906, 909 (1975) (Indian comrercial fishing early
in 20th century), cert. denied, 425 US. 907 (1976).

* See Mattz v. Arnett, 412 U.S. 481, 487-88 (1973); Donnelly

v. United States, 228 U.S. 243, 259, nodified on other G ounds
and rehearins denied, 228 US. 708 (1913); United States v.
Eberhardt, 789 F.2d at 1360 (9th Gr. 1986) él—bopa Val | ey
Reservation Indian fishing rights were granted by CongressS when
It authorized President to create reservations for Indian
eroses) (citing MCovey, 36 Cal. 3d at 534, 685 P.2d at 697,

|'son, 611 F. Supp. at” 817-18 & n.5; Mattz v. Superior Court, 46
Cal . 3d 355, 758 P.2d 606, 618 51988) (river and Indian fishing
E{Iayed a prinmary role in the 1891 extension of the Hoopa Valley
eservation to 1nclude the old Kl amath Reservation and connecting
strip); 5 GII Nets, 48 Cal. App. 3d at 459-62, 121 Cal. Rptr. at
909-911 (Kl amath); Donahue v. lifornia Justice Court, 15 Cal.
App. 3d 557, 562; 93 Cal. Rptr. 310, 313 (1971) (Hoopa Valley
Reservation); Crichton v. Shelton, 33 I.D. 205, 217 (1904) ("the
prevailing notive for setting apart the [Klamath River]
reservation was to secure to the Indians the fishing privileges
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a?a|nst third parties, the Indians' reserved fishing rights were
of no |ess weight because the¥ were created by executivg orders
ursuant to statutory authority rather than by treaty.” Courts
ave uniformy re/ected a "treaty vs. non-treaty" distinction as
a basis for treating Hoopa and Yurok fishing rights differently
fromthe treaty-reseryed fishing rights of tribes in other areas
of the United States.

of the Klamath river"); cf. Fishing Vessel Ass'n, 443 U S. at 665
n.7, 666 n.8 (dependence of Stevens Treaty tribes on fishing);
Colville Confederated Tribes v. Walton, 647 F.2d 42, 48 (9t

Cr.) (executive order reservation for Indian purposes included
purpose of preserving tribal access to fishing grounds and acted
to reserve water rights necessary to nmaintain the fishery), cert.

denied, 454 U S. 1092 (1981); Quechan Tribe v. Rowe, 350 F. Supp

106, 111 (S.D. Gl. 1972) (executive order reservation for
"I ndi an purposes" necessarily included right to hunt, trap, and
fish on the reservation).

* The congressional committee reports acconmpanyi ng the 1988
Hoopa- Yurok Settlenment Act concluded that, as against the plenary
power of Congress to nmake further dispositions of the reservation
proEert and resources; no constitutionally protected property
rights had vested in any particular tribes or individuals when
the reservation areas were established by executive order. S.
Rep. No. 564, supra note 4, at 12; H Rep. No. 938, pt. 1, supra
note 4, at 18-19. That conclusion was based on "peculiar facts
and law"' relevant to the extended Hoopa Valle% Reservation. S
Rep. No. 564, at 14. The sane conclusion had been reached in the
Court of Caims-nore than a decade earlier. Short v. United
States, 202 &t. C. 870, 486 F.2d 561 (1973), cert. Denied, 416
US 961 (1974). _

This conclusion does not affect the present analysis. Short
and related court decisions, as well as the legislative history
of the 1988 Act, confirm that the Hoopa Valley Reservation was
created for Indian purposes. See S. Rep. No. 564, at 12; H Rep
No. 938, pt. 1, at 18. The absence of a conpensabl e vested
property interest as against congressional authority to allocate
reservation resources anong the tribes or tribal menbers settled
thereon is not inconsistent with the history of the reservation
denonstrating that the United States granted rights of use and
occupancy to the Indians, including fishing rights, which were
protected against third party or state interference while
reserved for federal purPoses. See Arnett v. 5 GII Nets, 48
Cal . Ag?. 3d 459, 121 Cal. Rptr. 906 (1975), cert. denied, 425
%é% 907 (1976); People v. MCovey, 36 Cal. 3d 517, 685 P.2d 687

1984) .

* See Blake v. Arnett, 663 F.2d 906, 909-910 (9th Gir.
1981); Wlson, 611 F. Supp. at 817-18; MCovey, 685 P.2d at 696-
97, GIl Nets, 48 Cal. App. 3d at 459-62, 121 Cal. Rptr. at
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11, QUANTI FI CATION OF THE FI SHING RI GHT AND ALLOCATI ON OF
HARVEST

A. [ ntroducti on

The | egal neasure of the Tribes' fishing rights depends primarily
on the purpose of the United States in reserving such rights when
it created the Klamath River, Hoopa Valley, and extended Hoopa
Vall ey Reservations. See United States v. Wl ker River
Irrigation Dist., 104 F.2d 334, 336 (9th Gr. 1939) (statute or
executive order setting aside a reservation may be equally
indicative of intent as treaty or agreement; intent is discerned
by taking account, of the circunstances and needs of the Indians
and the purggse for which the lands had been reserved); cf.
Arizona v. lifornia, 373 U S. 546, 596-600 (1963).

910-11. See also Antoine v. Washinston, 420 U S. 194, 200-03
(1975). In response to California's petition for Supreme Court
review of Arnett v. 5 GII Nets, Solicitor CGeneral Bork's brief
for the United States noted:

That executive orders played a promnent role in the
creation of the Reservation does not change this result
[that the United States reserved to the Indians the right to
fish on the Reservation without state interference].
Regardl ess of the manner in which a reservation is created
the purpose is generally the sane: to create a federally-
protected refuge for the tribe. . . .

Wth respect to fishing rights we see no reason mhy a
reservation validly established by executive order should be
treated differently from other reservations.

Menorandum for the United States as Amcus Curiae, at 5, Arnett
v. 5 GII Nets, (US No. 75-527), cert. denied, 425 U S. 907

(1976).

X The legal quantification of non-treaty federally reserved
on-reservation Indian fishing rights to a specific share of an
anadromous fishery resource appears to be a matter of first
i mpression. It is well-settled, however, that non-treaty _
federally reserved rights, recognized when an Indian reservation
is created, can affect off-reservation use of a natural resource.
See, e.g., Arizona v. California, 373 US at 596-600. In
addition, the cases adjudicating the treaty fishing rights of the
Northwest tribes have recognized that |ocation-specific Indian
reserved rights affect fishing taking place outside those
| ocati ons. e, e.%L, U.S. v. Washington, 459 F. S%ﬁf' 1020,

1070 (WD. \Wash. 1978); Sohappy v. Smth, 302 F. Supp. 9, 911
(D. e. 1969). As such, while the precise issue addressed in
this opinion may be one of first inpression, many of the
principles applied are well-established.
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The fishing rights now established in the Yurok and Hoopa Valley
Tribes were reserved when the reservations were set aside for

| ndi an purposes. See Act of April 8, 1864, § 2, 13 Stat. 39, 40
(reservations to be set aside "for the acconmodation of the
I'ndians,” with "due regard to their adaptation to the purposes
for which they are intended."). Because the rights arose b
inplication rather than by express |anguage, the purposes of the
reservation are discerned by examining the historical jecord and
circunstances surrounding crfeation of the reservation

Therefore, we must consider the evidence of the dependence of the
Indians on the fishery "as a source of food, commerce, and
cultural cohesion," Washington v. Washington State Commercia
Fishing Vessel Ass'n, 443 U S. 658, 686 (1979), and the Federa
Government's awareness of the Indians' reliance on the fishery.
The inquiry must also include recognition of the Indians' "need
to maintain thenselves under changed circunstances." Colville v,
Confederated Tribes v. Walton, 647 F.2d 42, 47 & n.10 (9th Gr.),
cert. denied, 454 U.S 1092 (1981). Finally, the United States
IS presumed to have intended to deal fairly"with the Indians.
Arizona v. California, 373 U S at 600.

B. Quantification

The history of the creation of the Klamath River and Hoopa Valley
Reservations, and the extension of the Hoopa Valley Reservation
to include the Klamath River Reservation and connecting strip,
plainly shows a purpose by the United States to reserve for the

I ndi ans what was necessary to preserve and protect their right to
obtain a livelihood by fIShln% on the reservation. As discussed
earlier, the Indians were highly dependent upon the fishery
resource. As recounted in Appendix B, the United States was wel
aware of the inportance of the fishery to the Indians and created
the reservations to preserve their access to an adequate supply
of fish. The historical record denonstrates the inportance of
the reservations to achieving the Federal Government's objectives
of creating and nmaintaining peaceful relations between the Indian
tribes and non-Indians, protecting the Indians from further
encroachnment and displacement by non-Indians, and obtaining the
resources necessary for the Indians to maipfain their |ivelihood
and be self-sufficient on the reservation.™ The United States

. .32 Indian hunting and fishing rights generally arise by

i nplication when a reservation is set aside for |ndian purposes.
See, e.%., Quechan Tribe v. Rowe, 350 F. Supp. 106, 111 (S.D
Cal. 19 %% The precise extent of the right, however, is
determined by exam ning the facts and circumstances of each case.

3% As the court in United States v. WIlson, noted, "[i]n
establ i shing the Hoopa VaIIeK Reservation, Congress reserved
those rights necessary for the Indians to maintain on the |and
ceded to themtheir way of life, which included hunting and
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sought to isolate and protect the Indians from non-Indians who
woul'd otherw se appropriate the lands and the fishery resource
upon which the Indians were so dependent for their: |ivelihood.

The Rhy3|cal | ocations of the reservations --one mle on each side
of the Klamath, six mles on each side of the Trinity--plainly
denonstrate the United States' awareness of the centrality of the
rivers and the fisheries to the purposes for which the
reservations were created. As the Suprene Court noted in Mittz
v. Arnett, 412 U S. 481 (1973), the Klamath R ver Reservation was
i deal for the Indians because of the river's abundance of sal non
and other fish. The United States was well aware of the Indians'
dependence on the fishery resource and of the need to protect the
| ndi ans' use of the fishery from non-Indian encroachnent. |d. at
487 & n.6; Crichton v. Shelton, 33 |.D. 205, 216-18 (1904).

Wiile the United States also sought to introduce agriculture to
the Indians, see, e.g., Appendix B at 4 & 7, it antlcyPated t hat
the Indians would continue to rely on the reservation fishery.
Thus, the fishery and agriculture may be said to be twin prinary
purposes for creating the reservation. cf. Walton, 647 F.2d at
47-48 (reserved water right for ,agriculture and fishing, based on
primry purposes of reservation).

fishing." 611 F. Supp. 813, 817-18 (N.D. Cal. 1985), rev'd and
remanded on other grounds sub nom, United States v. Eberhardt,
789 F.2d 1354 (9th Cir. 1986); see Blake v. Arnett, 663 F.2d 906,
909 (9th Cr. 1981).

34 . L .
. In his journal of e 1851 expediti visiting. India
tribes in Northwestern CaIF.or%ia, 5%6}ge ﬁfﬁbs recogﬂlzeg tﬂe
value of protecting the Indian fisheries within a reservation,

even while pursuing other assimlationist objectives:

The Indians of the Klamath and its vicinity afford a field
for a new experinent. Their country furnishes food of
different kinds and in ?uant|ty sufficient to supply their
absolute wants. . . . If collected as occasion may offer
and its advantage be shown to them upon reservations, where
their fisheries can still be carried on, where tillage of
the soil shall be gradually introduced, and where the

I nducenents to violence or theft will be dimnished or
checked they may possibly be made both prosperous and usef ul
to the country.

George G bbs, Journal of the Expedition of Colonel Redick MKee,
United States Indian Agent, Through North-Western California
Performed in the Summer "and Fall of 1851, in Henry R

School craft, Information Respecting the History, Condition and
Prospects of the Indian Tribes of the United States 142-43

(1853) .
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Upon establishnent of the original Klamath Reservation in 1855,
the Commi ssioner of Indian Affairs contenplated that the
inclusion of the fishery would elimnate any need to provide the
Indians with rations of beef, as was common on other Indian
reservations. See Appendix B at 1. Between 1855 and 1891, when
the Hoopa Valley Reservation was extended to ensure the
reservation status of the |ower Klamath area, the annual reports
of the Comm ssioner are replete with references to the inportance
of the fishery for the continued livelihood and welfare of the

| ndians. See, e.qg., id. at 3-4, 8-9

In short, the fishery here, no less than the water in the arid
sout hwest, was deemed "essential to the life of the Indian
peopl e" for whom the reservation was created. Arizona V.
California, 373 US. 546, 599 (1963). The inclusion within the
reservation of the fishery at the mouth of the Kiamath within the
boundaries of the reservation denonstrates the purpose to prevent
non-1ndians from establishing comrercial fisheries there to

suppl ant the Indian fishery. Thus here, no less than with the
Pacific Northwest treaty tribes, the Government "recognized the
vital inmportance of the fisheries to the Indians and wanted to
protect them fromthe risk that non-Indian settlers mght seek to
monopol ize their fisheries." Washington v. Wshington State
Commercial Passenger Fishing Vessel Ass'n, 443 U.S. 658, 666

(1979).

At the time the reservation was created, ocean trolling was of
little comercial consequence and was not of sufficient nagnitude
to interfere with the in-river fishery. Bearss, supra note 11,

at 235. Only with subsequent technol ogical advances did the
ocean fishery begin to have a significant inpact on sal non runs.
As a practical matter then, the reservation boundaries as
established were substantially equivalent to protecting the
Indian fishery from significant non-Indian encroachnent.

The standard for determning the extent of the Pacific Northwest
treaty tribes' fIShIn? rights has been stated by the Suprene
Court as one which will "assure[] that the Indians' reasonable
livelihood needs [will] be met.” Fishing Vessel Ass'n, 443 U. S
at 685 (citing Arizona v. California, 373 US. at 600; Wnters v.
United States, 207 U S. 564 (1908)). The "central principle here
must be that Indian . . . rights to a natural resource that once
was thoroughly and exclusively exploited by the Indians secures
so much as, but no nore than, is necessary to provide the Indians
with a livelihood--that is to say, a noderate living." Fishing
Vessel Ass'n, 443 U.S. at 686.

Wth respect to the reserved fishing right, I can find no

meani ngful difference between the federal purpose in creating the
reservations for the Yurok and Hoopa Valley Indians, and the
bilateral intent in the treaties wth the Pacific Northwest
tribes to guarantee to the tribes "an adequate supply of fish."
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United States v. Washington, 506 F. S%EP' 187, 197 (WD. Wash
1980), aff'd in relevant part, 759 F. 1353 (9th Gr.), cert.
deni éd, I US. 85). Athough the circunmstances of this
case may differ in certajn respects fromthose of the Pacific
Northwest treaty tribes,™ they are not relevant to the outcome.
Therefore, | conclude that the Government intended to reserve for
the tribes on the Hoopa and Yurok Reservations a fishing right
which includes a right to harvest a sufficient share of the
resource to sustain a noderate standard of Iiving.

There is, as discussed earlier, sone uncertainty over the extent
to which salnmon was traded or sold "comercially" in aborigina
Hoopa and Yurok culture. But the focus of the inquiry into the
Tribes' legal rights is on the degree of dependence on the
fishery resource at the time the reservation was created or
expanded, rather than on what particular uses were made of the
fish, which may or may not approxinmate patterns of use or trade
in non-Indian culture. As the Court in Fishing Vessel Ass'n
noted with respect to the tribes in western Washington, it is not
?QSSIb|e to conpare Indian uses of fish for trade 1n aboriginal
imes with the volunme of present day commercial use of sal non.
443 U.S. at 665 n.7. The same could be said of conparisons of
the uses of salnon in aboriginal tines to support a "reasonahle
livelihood," as conpared wth nodern-day uses to the sane end.
Present-day tribal needs to support the livelihood of menbers may
be more or less than the volume utilized in aboriginal times.
Cf. Fishing Vessel Ass'n, 443 U S at 687. In short, the United
States Supreme Court has rejected the notion that prehistoric
patterns or volumes of use nust mrror nodern econom ¢ uses of
salmon in order to find sufficient Indian dependence on the

35 , . .
For exanple, while the jnportance of salnmon to the diet
and cul tural cdﬂ%3|on aﬁpears S|HPIar,' hi storical evidence nore

extensively documents the use of harvested salmon for trade by
the Pacific Northwest treaty tribes than by the Yurok and Hoopa
Tribes. Cf. AITS (1984), supra note 11, at 45 ("trade patterns
of the Northwestern California tribes in general have received
little attention from anthropol ogists and historians"). The
Yurok and Hoopa Indians' concepts of private ownership of fishing
access sites also appear to contrast with the culture of the
Northwest tribes, which viewed fishing rights as nmore comunal
See United States v. Washington, 384 F Sugg. 312, 353 éWD.
Wash. 1974), aff'd, 520 F.2d 676 (9th Cir. 1975), cert. denied,
423 U.S. 1086 (1976).

* Indeed, a "subsistence" right linted to quantities based
on aboriginal consunption levels night well equal or exceed
modern-day notions of noderate living needs as satisfied by both
consunptive and comercial uses.
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sal mon fishery sufficient to justify application of the noderate
l'iving standard.

The Yurok and Hoopa Indians had a "vital and unifying dependence
on anadromous fish," conpare Fishing Vessel Ass'n, 443 U.S. at
664, which the historical evidence denonstrates was well-known to
the-united States. As with the Northwest treaty tribes, salnon
was the great staple of their diet and |ivelihood. Al'though the
anthroPpIog|caI evidence does not clearly denonstrate the use of
dried tfish -for trade in the same manner as was shown for the
Northwest treaty tribes, it does denonstrate that anadronous fish
constituted the prinmary nmeans for the Indians' Iivelihood, and
that fishing rights and the fishery were an integral part of the
di et econoqg, and culture of the tribes. Cf. United States v.

Washi ngton, 384 F. Susf. 312, 350-58, 406-07 (WD. Wash. 1974),
aff'd,” 520 F.2d 676 f th Gr. 1975), cert. denied, 423 US. 1086
(1976). There is some evidence of the Indians' readiness to
capitalize on the economc value of the fishery by selling or
bartering dried fish with non-Indians passing through the area,
and certainly the Indians adapted their utilization of the
fishery to provide fish to the non-Indian canneries.

In this case, considering the nature of the right, which the
courts have already confrrmed, and considering the Indians
historic dependence on the fishery and the federal purposes of
the reservation, the "reasonable livelihood" needs nust satisfy
cerenoni al, subsistence, and commercial fishing needs. See
Fishing Vessel Ass'n, 443 U S. at 686-88

C. Al location of the Harvest

VWiile the noderate standard of Iiving.?enerally has been
identified as the benchmark for identifying the quantity of
tribal reserved fishing rights, see United States v. Washington,
506 F. Supp. 187, 198 ?M/D. Wash. 1980), aff'd in relevant park,
759 F.2d 1353 (9th Cr.), cert. denied, 474 U S 994 (1985)
various Indian fishing rights cases have also |imted tribal

" As the amicus brief for the United States in Arnett v. 5
GIl Nets stated,

Petitioner cites no authority, and we know of none,
that would limt an Indian's on-reservation hunting or
fishing to subsistence. The purpose of a reservation is not
to restrict Indians to a subsistence econony but to .
encourage themto use the assets at their disposal for their

bett er nent .

Mermor andum for the United States as Amcus Curiae 8, Arnett v. 5

Gl Nets (US.  No._75-527) (on petition for certiorari), cert.
denied, 425 U S. 907 (1976).
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harvest rights by an allocation ceiling of no nore than 50% of
the harvestabl e numbers of fish, thus providing that the tribes
share the resource with non-tribal fishers. The 50% allocation
has been based on express treaty |language in sone cases. Even
where a specific treaty does not” refer to sharing of the
resource, at |east one court has reached the same result based on
the intent of the parties.

In the Pacific Northwest treaties, the tribes reserved off-
reservation fishing rights at their usual and_accustoned fishing
places "in common wth" the citizens of the Territory. The
courts held that this language justified [imting the tribes'
entitlement for allocation purposes to 50% of the harvestable
catch. See id., 506 F. Supp. at 195-98. Thus, even though the
treaties were designed to guarantee the tribes an adequate supply
of fish and even though the starting point for apportionnent is
assuring that the Indians' reasonable |ivelihood needs wll be
met, Fishing Vessel Ass'n, 443 U S, at 685, the tribes' agreement
to share the resource with non-Indian users justified limting
the tribes to a percentage allocation. See United States v.
Vﬁsh|ngton, 384 F. Supp. 312, 343 (WD. Wash. 1974), aff'd, 520
F.2d 676 (9th Cr. 1975), cert. denied, 423 U S. 1086 (1976).
That is, the treaties protected and recognized the treaty-derived
rights of both the tribes and the non-Indians to a share of the
avail able fish. Fishing Vessel Ass'n, 443 U. S. at 684-85.

In Sohappy v. Smth, 529 F.2d 570 (9th Cr. 1976), the court of
appeal s refused to set aside the district court's 50% al | ocation
"formul a, adopted to reflect the Colunbia River treaty tribes'
right to a fair share of the salnon harvest. In United States v.
Clegon, the-parties agreed to a Colunbia River Nhnagenent Pl an
that allowed in-river harvesting on a 6096treatX/40A)nontreaty
basis, an allocation which deviated from the 50% 50% starting
oint in order to conpensate for ocean fishing by non-Indians.

18 F.2d 299,, 301-02 & n.2 (9th Gr. 1983).

In United States v. Mchigan, the district court contrasted
treaty rights explicitly held "in comon with" other citizens
with the treaties of the Indian tribes in Mchigan, which had no

® Limting the tribal allocation to a 50% share of the
harvestable resource in any given year is distinct from
determ ning 'whether the noderate standard of |iving conponent of
the right is being satisfied. Gven the current depressed
condition of the Klamath basin fishery, this opinion need not
address how to calculate the quantities of fish needed to support
the Tribes' nmoderate living needs. Until the fishery resource is
substantially restored to the point that the evidence establishes
that a 50% share is nore than is needed to support the Tribes'
moderate living needs, the 50% allocation is the appropriate
quantification of the Tribes' rights.
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remanded, 623 F.2d 448 (6th Gr. 1980).?10 consi der preenptive
effect of new federal regulations), nodified, 653 F.2d 27
41981), cert. denied, 454 U.S. 1124 (1981) Although not
SCIdIn the allocation issue itself, the district court

obser ved:

[T]he Indians of Mchigan presently hold an unabridged,
aboriginal, tribal right to fish derived from thousands of
ears of occupancy and use of the fishery of the waters of
chigan. That aboriginal right arose from the tribes'
reliance upon the fishery for its livelihood, that is, from
Its dependence upon this fishery for food and trade. That
right was confirmed in its entirety by the Treaty of Ghent
and left whole by the Treaties of 1836 (7 Stat. 459) and _
1855 (11 Stat, 62&)..Thus, today the Mchigan tribes retain
the right to fish Mchigan treaty waters to the full extent
necessary to neet the trLbaI menbers' needs.

* * %

This 50% maxi num [for the WAshington treaty tribes] arises
directly fromthe "in conmmon with" |anguage in the
Washington treaties. [Fishing Vessel Ass'n,] 443 U. S, 686.
The 50% ceiling is suggested, if not necessarily dictated
by, the word "conmon" as it appears in the Washi ngton
treaties. No such Iangu%%e |%7present in the M chigan

n. 27.

treaties. 443 U S at 686 r o . .
The general principle in Fishing Vessel is that Indian

treaty rights to scarce natural resources are defined by

what 1s necessary to assure that the Indians' reasonable
livelihood expectations are nmet. 443 U S. at 686. Wiere,
as here, there was no negotiation resulting in a right held

in common and the Indians |an|C|tIK.reserved their

aboriginal right in its enilretK, this principle mght, over
time, mandate that the Indians have access to the entire
avai | abl e resource.

Id., 505 F. Supp. at 472-73.

In the lengthy Lac Courte Oreilles Band of Lake Superior Chippewa
Indians v. Wsconsin litigation, the court also addressed Indian
treaties with language different fromthose in the Pacific

Northwest. The Treaty of 1837 with the Chi ppewas provided that

the "privilege of hunting, fishing and gathering the wild rice

[in the ceded area] is guarantied to the Indians, during the
pleasure of the President of the United States.' Lac Courte
Oeilles Band v. Wsconsin, 653 F. Supp. 1420, 1425 (WD. Wsc.

1987) ("LCO 111"). The Treaty of 1842 provided that “[t]he

Indians stipulate for the right of hunting on the ceded .
territory, with the other usual priV|Ie%es of ~occupancy, unti
required to remove by the President of the United States.” 1d.
at 1425. Both treaties were silent concernin% whet her the Of-
reservation reserved harvesting rights would be exclusive or in
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common with other citizens. Lac Courte Oeilles Band v.
Wsconsin, 686 F. Supp. 226, 232 (WD. Wsc. 1988). Because of
the absence of treaty |anguage limting the tribes" right as one
"in comon with" other users, the court was reluctant to follow
the 50% al | ocation fornula adopted in the Pacific Northwest
treaty cases, focusing instead on the noderate |iving standard.

1d.

Utimtely, however, when forced to allocate the harvest, the
court concluded that "[t]he only reasonable and |ogica
resolution is that the contending parties share the harvest
equal ly." Lac Courte Oreilles Band v. Wsconsin, 740 F. Supp.
1400, 1417-18 (WD. Wsc. 1990). The court noted that the
treaties did not reserve to the Indians an exclusive right of
harvesting in the ceded area. The court also found, though, that
when the treaties were nmade, the Indians understood that the
resence of non-Indian settlers would not require that the
ndi ans forego the level of hunting, fishing, gathering, and
trading necessary to provide themwth a noderate living. Id. at
1415 80|t|ng LCO 111, 653 F. Supp. at 1426). The court then

state

. Thi s unexpected scarcity of resources nakes it

I npossible to fulfill the tribes' understandln? t hat
they were guaranteed the permanent enjo¥nent of a
nmoderate standard of living, whatever the harvesting
conpetition from the non-Indians. It also makes it
necessary to try to determne how the parties woul d
have agreed to share the resources had they anticipated
the need for doing so.

ld. at 1415. Based on the treating parties' understandln? t hat
there woul d be conpetition for the resource and the fact that the
Chi ppewa Tribe did not retain exclusive-harvesting rights in the
ceded territory, the court concluded

that the parties did not intend that plaintiffs'
reserved rights would entitle themto the full anount

of the harvestable resources in the ceded territory,
even if their nodest living needs would otherw se
require it. The non-Indians gained harvesting rights
under those same treaties that nust be recognized. The
bargain between the parties included conpetition for

t he harvest. . _ o .

- How to quantify the bargained-for conpetition is a
difficult question. The only reasonable and I ogica
resolution is that the contending parties share the harvest

equal | y.
Id. at 1416 (egﬁhasis added?, Wiile the court enphasized its
view that the Chippewa treaties differed in significant respects
fromthose of the Pacific Northwest tribes, it concluded that the
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equal division was the "fairest” and "inevitable" result. Id. at
1417-18.

In United States v. Adair, 723 F.2d 1394 $9th Gr. 1983), in the
context of addressing the relationship between reserved |ndian
f[sh|n%jr|ghts and federal reserved Indian water rights, the
Ninth Crcuit affirmed the district court's holding that the
Klamath Tribe was "entitled to as nuch water on the Reservation
| ands as they need to protect their huntln% and fishing rights

. . . as currently exercised to maintain the livelihood of "Tribe
menbers." |d. at 1414. The court expl ai ned:

Implicit in this "noderate living" standard is the
conclusion that Indian tribes are not generally
entitled to the sane |evel of exclusive use and
exploitation of a natural resource that they enjoyed at
the time IheY entered into the treaty reserving their
interest in the resource, unless, of course, no |esser
level will supply themwth a noderate |iving.

1d. at 1415 éciting Fi shing Vessel Ass'n, 443 U S. at 686)
(enphasi s added). Thus, the Ninth Crcuit suggested, triba
fishing rights are not necessarily acconpanied by a 50%

al [ ocation ceiling.

The Klamath R ver and Hoopa Valley reservations and acconpanying
federal rights were created by executive action pursuant to
congressional statutory authorization, rather than through a
bilateral, bargained-for agreement, as in the Pacific Northwest
and the Geat Lakes Tribes' fishing rights cases. Because the
operative documents creating the reservation do not expressly
reserve fishing rights, neither do they expressly limt the
implied rights reserved for the Indians of the reservation.
Thus, an argunent could be made that the tribal noderate standard
of living needs should be satisfied first, before other user
8roups can be afforded fishing privileges. Cf. State v. Tinno,

4 |daho 759, 497 P.2d 1386 (1972) (unqualified treaty |anguage
contrasted with "in conmmon with" treaty |anguage, denoting a
qualified right).

At the tine the reservations were created, the United States
doubt| ess contenplated that the reservation resources, and in
particular the fishery, would be sufficient for the Indians to
continue to be self-supporting, see Appendix B at 8, or in other
words, to support a noderate standard of living. Furthernore

al though there was conpetition for the fishery, the United States
sought to reduce it by including what was then the |ocation nost
desired by the early non-Indian fishing industry--the area at the
mouth of the river--inside the reservation boundaries. The

hi storical evidence does not indicate that either the United
States or the Indians contenplated scarcity of the resource as a

whol e.
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On the other hand, the Tribes' right to fish in this case does
not extend beyond the reservation.' Mreover, the doctrine of
inplied reserved fishing rights has not been extended to provide
an exclusive on-reservation right to a fishery resource such as
anadromous fish that mgrates off the reservation. To do so.
could totally deprive off-reservation users of access until
tribal rights are fully satisfied. The historical evidence that
| have examned is not "sufficient to infer that the United
States, in creating the extended Fpra Val | ey Reservation
contenplated that rn tinmes of scarcity, fishing by other user

?roups, wherever |ocated, could be conpletely cut off until the
ndians' total ceremonial, subsistence, and commercial needs are

satisfied.

Wil e reservation Furposes.should be construed broadly, after
considering the relevant history, | conclude that the United
States did not intend to reserve for the Indians a right to the
full amount of the harvestable resource, to the conplete
exclusion of non-Indian fishing off the reservation until the
moder at e I|V|n? standard coul d be satisfied. Instead, the case

| aw indicates that there should be a ceiling on the tribes' right
to ensure that the resource is shared. In summary, the tribes
are entitled to a sufficient quantity of fish to support a
moderate standard of living, or 50% of the Kiamath fishery
harvest in any given year, whichever is I|ess.

The Tribes' fishing right is a "right to take a share of each run

of fish that passes through tribal fishing areas." Fishing
Vessel Ass'n, 243 US at %79; Vashi ngt on ate Charterboat Ass'n

v. Baldridge, 702 F.2d 820 (9th Gr. I983P,.cert. deni ed, 464
U S. 1053 9198%2; Hoh Indian Tribe' v. Baldridge, 522 F. Supp
683, 686-87, 689 (

_ WD. Wash. 1981). Thus, in the present case,
t applies to Klamath River basin stocks that, absent
nterception, would pass through the Tribes' reservations. See
.S. v. MWashington, 520 F.2d 676, 688-89 (9th Gr. 1975)
affirmng 384 F. Supp. at 344?, cert. denied, 423 U S. 1086
1976). In calculating the allocation, the nunbers of fish
arvested or intercepted by each user group is counted against

|

* This is not to say, however, that in tines of severe
shortage, certain tribal ceremonial and subsistence needs may not
take priority over the privileges of other user %;oups. Thi's
issue was |eft open by the Supreme Court in Fishing Vessel Ass'n,
443 U.S. at 688.

“ This rule is not inflexible, and may be varied by
agreenment of the parties. See Hoh Indian Tribe v. Baldridge, 522
F. Supp. 683, 690 (WD. Wash. 1981); United States v. CIe%gn, 699
(Fj Su%%90%456, 1463 (D. Oe. 1988), aff'd, 913 F.2d 576, 585 (9th
r. :
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the respective party's share, regardless of where they are taken
or for what purposes. Fishing Vessel Ass'n, 443 US. "at 687-89

Al though the Tribes' rights in this case are geographicall¥
limted-to the on-reservation fishery, it is well-settled that
tribal fishing rights have a geographical conponent that requires
that fishing outside of those areas be nana?ed in such a way to
permt tribalaccess to their share of the |sherg at those
geographi cal |ocations. See Hoh Indian Tribe v. Baldridge, 522
F. SUQB. at 687; SChappy v. Smith, 302 F. Supp. 899, 910-911 (D.
Ore. 69? (state cannot so nanage the fishery that little or no
harvestable portion of the run reaches the Indian fishing areas).

I ndi an reserved fishing rights have both a.geograEQicaI and a
"fair share" aspect. Mickleshoot Indian Tribe v. Hall, 698 F.
supp. 1504, 1511-14 (WD. Wash. 1988). The right is not onIY one
to harvest a particular share, but al'so to be able to harvest
that share on the reservation or at other geographical [ocations
linked to the reserved right. Thus, although the Northwest
treaty tribes have fishing rights that attach both to
reservations and to "usual and accustomed" l|ocations, while the
Yurok and Hoopa Valley Tribes' rights geographically are |inked
to their reservations, the underlying principle is the same. In
each case, the tribal flsh|n?_r|ghts are linked to specific
%ep raphic areas, and other Tishing nmust not interfere with the
ribes right to have the opportunity to catch their share.

V. FEDERAL FI SHERY REGULATION AND ACTI ONS AFFECTI NG | NDI AN
FI SH NG RI GHTS

A Federal Trust Responsibility

The United States is the frustee of Indian reserved rights,
including fishing rights.”™ The role of the United States as
trustee of Hoopa and Yurok Indian fishing rights has been
recogni zed in various court decisions. See United States v.
Eberhardt, 789 F.2d 1354, 1359-62 (9th Gr. 1986); id. at 1363
gBeezer, J., concurring); People v. MCovey, 36 Cal. 3d 517, 685
.2d 687, 694, 205 Cal. Rptr. 643, cert. denied, 469 US. 1062
(1984). As recently as 1992, Congress explicitly acknow edged a
trust responsibility in connection with the Indian fishery in the
Trinity Rver. "[FJor the purposes of fishery restoration,
propagation, and nmaintenance," and "in order to neet Federa
trust responsibilities to protect the fishery resources of the
Hoopa Valley Tribe, and to neet the fishery restoration goals of

1 See, .9 Joint Bd. of Control v. United States, 862 F.2d
195, 198 ggth r. 1988); United States v. Mchigan, 653 F.2d
277, 278-79 (6th C]r,%, cert. denied, 454 U S 1124 (1981),

Muckl eshoot Indian Tribe v. Hall, 698 F. Supp. 1504, 1510-11
(WD. Wash. 1988).
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the Act of QOctober 24, 1984, Public Law 98-541," Congress
directed an instreamrel ease of water to the Trinity R ver of not
| ess than 340,000 acre-feet per year. Central Valley |nprovenent
Act, Pub. L. No. 102-575, Title |V, 8§ 3406(b) (23), 106 Stat.
4706, 4720 (1992).

The obligation of the United States as trustee of Indian
resources and rights extends to all agencies and departnents of
the Executive Branch. See Pyramd Lake Paiute Tribe v.
Department of the Navy, 898 F.2d 1410, 1420 g9th Cr. 1990);
Covel o Indian Comunity v. FERC, 895 F.2d 581, 586 (9th Cr.
1990). As such, the Departnent; of Interior and Conmerce, as
wel | "as other federal agencies whose actions affect the fisher
resource, must ensure that their actions are consistent with the
trust ob1|gat|ons of the United States to the Tri bes.

Proper allocation of the harvest of Klamath River basin stocks is
onIK part of the effort needed to protect the reserved fishing
rights of the Tribes. The Sbcretany,ot the Interior has acted in
the past to increase flows in the Trinity River, In part to
inprove-the fishery for the benefit of the Indians.™ This was a
recognition that PIOtECtIOD of the fishery itself is necessary to
make the tribal fishing right meaningful.

In order for both the purpose gf the reservations and the
objectives of the Magnuson Act™ to be fulfilled, the fishery
resource here must be rebuilt to sustain a viable fishery for al
user groups, .consistent with sound conservation practices. Cf.
Hoh Indian Tribe v. Baldridge, 522 F. Supp. 683, 691 (WD. Wash
1981). The Trinity River Basin Restoration Act of 1984, Pub. L
No. 98-541, 98 Stat. 2721; the Klamath River Basin Fishery .
Resources Restoration Act of 1986, 16 U S.C. 8§ 460ss; and section
3406(b)$2%} of the Central Valley Inprovenent Act of 1992, 106
Stat. at 4720; all reflect congressional intent to restore and
rotect the anadromous fishery in the Klamath and Trinity River

asins.

* See 1991 Trinity River Flows Decision, supra note 3; 1981
Secretarial |ssue Document, supra note 3; see also Menorandum
from the Associate Solicitor, Division of Indian Affairs to the
Assistant Secretary - Indian Affairs, March 14, 1979 (quoted in
1981 Secretarial |ssue Docunent).

3 Magnuson Fi sher Conservation and Managenment Act, Pub. L.
No. 94-265, 90 Stat. 331, codified as anended at 16 U.S.C
§8 1801 - 1882 (1988).

29



B. Regulation of the Kl amath Fishery

The regulation of the Klamath River basin anadromous fishery
resource is divided anong a nunber of governnents and agenci es.
Wthin the three-mle territorial sea off the coast, the states
have jurisdiction. Federal jurisdiction over managenent of the
Klamath fishery resource is split between the Interior and
Commer ce Departnments. The Tribes and the Departnent of the
Interior have the authority to nanage the in-river on-reservation
tribal fishery.”™ See 25 C.F.R Part 250. In the exclusive
econom ¢ zone, generally three to two hundred mles offshore, the
Departnment of Commerce ‘has exclusive managenment and regul atory
urisdiction. See Magnuson Act, 16 U S.C 88 1801 - 1882;
shington Crab Producers Inc. v. Msbacher, 924 F.2d 1438, 1439

(9th Gr. 1991).

As a general matter, all Parties that manage the fishery, or
whose actions affect the tishery, have a responsibility to act in
accordance with the fishing rights of the Tribes. This may ﬁo
beyond safeguarding their right to an appr?ﬁglate share of the
harvest on their reservations, cf. US. V. shington, 459 F.

: ) : : n
S0BBuat 2P shery from whten 1o fattitP {hS Yiends! APyl &N
whether those rights are fulfilled by a 50% share or by a |esser
anount, if a |esser anmpunt wll satisfy fulk§ the noderate living
standard to which the Tribes are entitled. &'. United States v.
Washi ngton, 506 F. Supp. 187, 197 (WD. Wash. 1980) ("treaties
were designed to guarantee the tribes an adeguate su&ply of
fish"), aff'd in relevant part, 759 F.2d 1353 (9th Cr.), cert
denied, 474 US. 994 (1985).

Because of the mgratory nature of anadronous fish, ocean fishing
has a direct inpact on the available harvest in the Kl amath and
Trinity Rivers within the Tribes' reservations. The Mgnuson Act

provi des:

* The conplicated jurisdictional- schene for managing
anadronous fishery resources was described in Wshington Crab
Producers. Inc. v. Msbacher, 924 F.2d 1438, 1442 (9th Gr.
1991?..The di sjuncture between ocean and in-river fishing
regul ation authority over the Klamath basin fishery resource was
noted with concern by Judge Beezer in his concurring opinion in
United States v. Eberhardt, 789 F.2d 1354, 1363 (9th G r. 1986)
(Beezer, J., concurring).

® As a general matter, reasonable, necessary, and
nondi scrimnatory conservation neasures may be inposed by the
Federal Governnent or the states, as appropriate, on the exercise
of tribal flshlng rights in the absence of adequate tri bal
regul ation. See Antoine v. Washington, 420 U. S. 194, 207 (1975);
United States v. Eberhardt, 789 F.2d 1354 (9th Cr. 1986).
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Any fishery nanagenent plan which is prepared.bﬁ any
Council, or by the Secretary [of Commerce], wt
respect to any fishery, shall . contain the
conservation and managenment neasures, applicable to
foreign fishing and fishing by vessels of the United

States, which are . . . consistent with . . . any other
applicable |aw.

16 U S.C. 8§ 1853(a)(1)(C (1988) (enphasis added).

The Yurok and Hoopa Tribes' fishing rights are "applicable [|aw'
within the meaning of the Magnuson Act, because regardl ess of
whet her they were created by treaty or pursuant to statutory
authority, they are rights that arise under federal |aw ™ See
Pacific Coast 'Federation v. Secretary of Conmerce, 494 F. Supp.
626, 632 (N.D. Cal. 1980) ("It cannot be doubted that the Indians
have a right to fish on the reservation. Congress has carefully
preserved this right over the years, and the courts have
consistently enforced it."); see also Washington State
Charterboat” Ass'n v. Baldridge, 702 F.2 , th Gr. 1983)

treaty fishing rights as "apgllcable Iamﬁ?t cert. denied, 464

( rid

LS. 1053 (1984); Hoh Indian Tribe v. Bal ge, 522 F. Supp.

683, 685 (WD. Wash. 1981) (sane). Furthernore: nowhere in the
Magnuson Act has Congress stated an intent to interfere with
Indian rights in the Klamath River area. Pacific Coast
Federation, 494 F. Supp. at 633. Therefore, fishery managenent
plans and ocean fishing regulations nust be consistent wth those
rights. The Act, however, provides no authority to either the
PacCific Fishery Mnagenment Council, see 16 U . S.C. § 1852(a)(6),

or the Secretary of Commrerce over in-river |ndian f|sh|ng or in-
river tribal harvest levels. Pacific Coast Federation, 494 F.
Supp. at 632. Thus, in managing the ocean fisheries, the
Secretary of Commerce nust rely on managenent by the Departnment

_ _46 The Magnuson Act expressly refers to Indian treaty
fishing rights. Specifically, 16 U S C 8§ 1853(a)(2) requires
that fishery nanagement plans contain a description of "lIndian
treaty fishing rights, if any." Because the plans thenselves are
limted to nmanagenent of the ocean fishery, however, this
provision refers to Indian treaty fishing rights existing in
ocean fishing areas, and not to in-river tribal fishing rk?hts--
treaty or otherwise. See Washington Troller's Ass'n v. Kreps,
466 F. Supp. 309, 313 (WD. Wash. 1979) ggesprlpt|on of In-river
fishery not required by Magnuson Act). ction 1853(a)(2)'s
failure to refer epr|C|tI¥ to other federally reserved Indian
fishin rIPhtS does not affect our conclusion that .

8 1853%a)( ) (C is the relevant provision requiring that fishery
nmanagement plans substantively conformto Indian reserved rights.
The status, scope, and character of those rights is determned by
| ooking to their source--not to the Magnuson Act.
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of the Interior or the Tribes of the in-river fishery. C.
Washington Crab Producers, 924 F.2d at 1443.

Except for the general Mgnuson Act requirement that ocean
fishery plans be consistent with any other applicable law the
Act's provisions governing regulation of the ocean fishery do not
extend to in-river Indian fisheries. Argunents to the contrary
by both ocean fishermen and inland tribeS have been rejected.
Compare Washington Trollers Ass'n v. Kreps, 466 F. Supp. 309
(WD. Wash. 1979) (reJect|ng ocean fishing association's argunent
that the fishery plan nust describe inland fisheries); wth Hoopa
Valley Tribe v. Baldridge, No. C-82-3145, slip op. at 43-45 (N. D
Cal. June 25, 1984) ﬁ(eject|ng Tribe's argument that alleged
discrimnatory regulation of in-river tribal fishing violated the
Magnuson Act''s prohibition against discrimnation in allocating

the harvest).

V. CONCLUSI ON

| conclude that when the United States set aside what are today
the Hoopa Valley and Yurok Reservations, it reserved for the

| ndi ans of the reservations a federally protected right to the
fishery resource sufficient to support a noderate standard of
living. | also conclude, however, that the entitlenent of the
Yur ok “and FboBa Valley Tribes is limted to the noderate Iiving
standard or 50% of the harvest of Kl amath-Trinity basin sal non,
whi chever is less. Gven the current depressed condition of the
Klamath River basin fishery, and absent any agreement among the
ﬁartles to the contrary, the Tribes are entitled to 50% of the

arvest.

John D. Leshy
Solicitor
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APPENDI X B

Overview of the History of the
Klamath River and Hoopa Valleéy Reservations

The original Klamath River Reservation was established in 1855.
The location had been selected pursuant to "directions [from the
Secretary of the Interior] to select . . . reservations [in
California] from such 'tracts of land adapted as to soil
climte, water-privileges, and tinber, to the confortable and
permanent accommodation of the Indians, which tracts should be
uni ncunbered by ol d Spanish grants or clainms of recent white
settlers.'” | Kappler, Indian Affairs: Laws and Treaties 816
1904) (" aPpIer') (Letter from Commi ssioner of Indian Affairs to
cretary of the Interior, Nov. 10, 1855). In creating the
reservation, President Pierce accepted the Interior Departnent's
recormendation to set aside a strip of territory one mle wde on
each side of the Klamath River, for a distance of twenty mles.
See id. at 816-17.

In the 1856 Annual Report of the Commi ssioner of Indian Affairs,
the Klamath reservation is described as foll ows:

Klamath reservation is |ocated on the river of
that nane, which discharges its waters into the Pacific
ocean twenty mles south of Crescent city.

The Indians at this place nunber about two
t housand. They are proud and sonmewhat insolent, and
not inclined to |abor, aIIeg|nﬂ that as they have
al ways heretofore lived upon the fish of the river, and
the roots, berries, and seeds of their native hills,
they can continue to do so if left unnolested by the
whi tes, whose encroachments upon what they call their
country they are disposed to resist. . . . The land on
this river is peculiarly adapted to the growth of
vegetables, and it is expected that potatoes and other
vegetabl e food, which can be produced in any abundance,
together with the salnmon and other fish which abound
plentifully in the K amath river, shall constitute the
principal food for these Indians. It is confidently
expected in this way to avoid the purchase of beef,
which fornms so expensive an item at those places where
there is no substitute for it. The establishment of
the Kl amath reserve has undoubtedly prevented the
gg{e?d of the Indian wars of Oregon down into northern

i fornia.




Annual Report of the Conm ssioner of Indian Affairs ("Annual
Report") 238-39 (1856).

The next year, the Governnent agent at the Klamath Reservation
described the inmportance of the fishery to the Indians on both
the Klamath and Trinity Rivers. Because of the harm caused to
the fishery on the Trinity, he recomrended relocation of those
Indians to the Klamath ReServation:

Sal mon has_ been very abundant this season, and in
the different villages upon the reservation there has
not been less than seventy-five tons cured for wnter
use. . . .

W are now engaged in clearing, with Indian |abor
one hundred acres of "I and, which wll be ready for crop
by the mddle of Cctober. . . . .

The Indians are located at different points upon
the Klamath river, which runs through the reservation,
... . for the convenience of fishing . . . . On this
river, above Marippe Falls, the eastern boundary of the
reserve, there are probably about fourteen hundred
I ndi ans; they subsist upon fish, gane, and the natura
prochts of the earth. Some few of them work for the
settlers.

In Hoopa valley, on Trinity river, there are about
seven hundred Indians; they subSist by hunting,
fishing, grass seeds, and acorns. Many of them work
for the white settlers in the valley, ‘and are well paid
for their labor. . _ . .

On the Trinity river and its tributaries, above
Hoopa, there are about five hundred Indians; their
resources for fishing and gaining a |ivelihood have
been destroyed by mning in the vicinity, . . . |
woul d reconmrend their removal to this agency.

Annual Report 391 (1857) (Letter from Indian Sub-Age

nt
Heintzelman to Sup't of Indian Affairs, July 13, 1857).
In 1858, the California Superintendent reported:

It is proper to remark, that in al nost every
locality in California there is a sufficiency of the
natural products of the country for the subsistence of
Indians residing there, and they could support
themsel ves quite well, were it not for the
encroachnents of the whites, and the consequent
destruction of their food by the settlement of the

count Yy « «



~ Klamath reservation is progressin stead|1¥ and
quite satisfactorily. The crop 1s good, and wth the
yield of salnon at the fisheries the Indians are
contented and happy.

Annual Report 283, 285 81858) (Letter from Sup't of Indian
Affairs to Commr of Indian Affairs, Sept. 4, 1858).

The Klamath Reservation sub-agent reported on the "abundance of
[the Indians'] natural food,” and also indicated the unlikelihood
of extensive agricultural production on the Klamath reservation

One great difficulty this reservation labors under is
the smal| amount of | and that can be brought under
cultivation. The Klamath river runs through a canon,
the entire length, and the reservation being |ocated
upon each side of it, the only land suitable for
cultivation is in the bottons, ranging in size from one
acre to seventy.

1d. at 286 (Letter from Indian Sub-agent Heintzelman to Sup't of
Indian Affairs, July 1, 1858).

In 1859, the Klamath Reservation's Indian agent reported about
two thousand Indians "on this reservation proper" and about four
t housand more "who inhabit the nountain streams, and subsi st
principally on fish and gane, which are very abundant, and seem
I nexhaustible." Annual Report 437 (1859) (Letter from Indian
Agent Buel to Jas. Y. MDuffie, Esq. (undated)).

The agent's report in 1861 continues to reflect the inportance of
the reservation and its fishery to the Indians:

_ [The Klamath] reservation is well located, and the
I nprovements are suitable and of considerableval ue.
There is an abundance of excellent tinber for fencing
and all other purposes, and at the mouth of the Kl amath
river there is a salmon fishery of great value to the
I ndi ans. The nunber of Indians here is not far froni
ei ght een hundred.

* * % %

| suggest, as this reservation has never been
surveyed, that it should be so laid out as to enbrace
the island and fishery at the nouth of the Kl amath, and
extend a mle in width each side of the river, to a
point one mle above Wakel, and a half a mle in wdth
each side of the river, fromthat point to the mouth of
the Trinity river



Annual Report 147 (1861? (Letter from Superintending Agent Ceo.
M Hanson to Commir of Indian Affairs, July 15, 1861).

In Decenmber, 1861, the Klamath agent reported the entire |oss of
the agricultural devel opments on the Klamath Reservation by an
"unparal l eled freshet." Annual Report 313 (1862) (Letter Trom
Agent Hanson to Commir of Indian Affairs Dec. 31, 1861). As a
result of the 1861 flood, the Superintendent and one group of the
Indians noved to the Smth River reservation. Mst, however

remai ned on the Klamath Reservation or in an area up the river
Nearly all eventually returned to the Klamath River and vicinity.
See Letter from Commir of Indian Affairs to Secretary of the

I nterior, ril 4, 1888, reprinted in S. Exec. Doc. . 140, 50th
Cong., 2d Sess. 19-22 (1889); Mattz v. Arnett, 412 U S. 481, 487
(1973); Short v. United States, 202 . C. 870, 887 (1973),

cert. "denied, 416 U S. 961 (1974).

BK 1862, the Indian Superintendent was recomending the sale of
the Klamath Reservation and relocation of the Indians to another
suitable reservation. See Annual Report 40-41 (1862). Wile
Government officials now spoke of the Klamath Reservation as

"al most worthless," and as "alnmost entirely abandoned by the
Indians," it sought to relocate the Indians to another
reservation which would continue to provide the Indians with a
fishery, in addition to agricultural lands. See Annual Report 8-
10 (1863). The 1863 Conm ssioner's report referred to the
"abundance of fish" on the Round Valley reservation and noted
that the Smth River valley, a reconmended site, was isolated
from non-Indians and would furnish the "best of fisheries" from
the Pacific Ccean. |d. at 9-10.

As part of an effort to consolidate and reduce the nunber of
Indian reservations in California, Congress in 1864 passed an act
authorizing the President to set apart up to four tracts of |and
in California for the purposes of Indian reservations.. See Act
of April 8, 1864, § 2, 13 Stat. 39, 40; Donnelly v. United
States, 228 U.S. 243, 257, nodified and rehearsing denied, 228

U S 708 (1913); Mattz v. Superior Court, 46 Cal. 3d 355, 758
P.2d 606, 610, 250 Cal. Rptr. 278 (1988).

In 1864, the K amath, Redwood, and Trinity Indians were reported
to still be at war with the forces of thé United States. Annua
Report 13 (1864); see Short, 202 &. d. at 889. Austin Wley,
an attorney, was appointed Superintendent of Indian Affairs- for
California. In order to restore and establish peaceful relations
with the tribes, Superintendent Wley entered into negotiations
and concluded a treaty with the Indians, which providéd for

| ocating the Indians In the Hoopa Valley. See Annual Report 12-14
(1864); Short, 202 Ct. d. at 891. Although the treatY was. never
ratified, and there is doubt whether the I'ndians really
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under stood the terns of.VVIeK's treaty, see id. at 895 Wley
roceeded, consistent with the proposed treaty, to locate the
opa Valley Reservation. |d. at 3891-92. By treating with the
I ndians and” establishing the reservation, Superintendent Wle
"thereby brought to an end the war with the Indians of Hunbol dt,

Klamath and Trinity counties.” 1d. at 896.

By 1865, the CGovernment's original intention to remove the
Klamath River Indians to the Smth River reservation had changed
and refocused on use of the Klamath Reservation

~ It was intended to remve the Indians from the
Smth River reservation, and place themat the old
Klamath reservation, still owned by governnent, but to
place the occupants under the charge of an enployee of
the Hoopa Valley agency. No definrte suggestions were
made as to the Selection of the other two permanent
reservations.

Annual Report 11 (1865).

Superintendent Maltby, who had replaced Superintendent WIey,
reported on the newly located Hoopa Valley reservation, an
expressed his expectation that the "Klamath Indians in the
vicinity, numbering eighteen hundred, will . . . nost of them
move to the [Hoopa Valley] reservation." 1d. at 113 (Letter from
Sup't of Indian Affairs to Commr of Indian Affairs, Sept. 15,
1865). The same year, the CGovernnent surgeon living on the Hoopa
Val | ey reservation along the Trinity River reported on the

I ndi ans' reliance on the salnon fishery, and the difficulties
resulting fromharmto, the resource caused by local mning:

They no |onger sport on the banks of clear streans
literally alive with salmn and other fish, but gaze
sadly into the nuddy waters, despoiled alnost of -their
finny prey by the inmpurities from the sluice-boxes of
the mners at the head of the stream In this consists
one of the greatest calamties inflicted upon the

| ndians of recent years. Their salnon fishing is
destroyed to a very great extent, and with it one of
their chief neans of subsistence. Those who saw the
Klamath and Trinity rivers in early days say that
during the summer nonths they ran as clear as crystal
and thronged with salnon fromthe sea; now they are
muddy streans and al nost deserted by this fis

ld. at 116-17. The GCovernnment surgeon nonetheless noted that the
I'ndians continued to secure "all the fish they can," id. at 117,
and remarked at "the large quantity of fish oil they consune as
food," id. at 118.



In 1866, Robert J. Stevens was appointed special conm ssioner to
investigate and report on Indian affairs in California. Hs
report dated January 1, 1867, and addressed to the' Comm ssioner
of Indian Affairs, 1s contained in the 1867 Annual Report 117-48.
Conmi ssi oner Stevens reported on continuing difficulties in

mai nt ai ning peace between the Indians and non-Indians, and of the
need for reservations for the exclusive use and occupancy of the
I ndians. He discussed the Hoopa Valley reservation 1n connection
with Superintendent Wley's "treaty," and the establishment of
peaceful relations with the Indians. Conm ssioner Stevens
travel l ed from the Hoopa Valle¥ reservation down the Trinity to
the Klamath River, naking the follow ng report:

On the banks of the Klamath the villages were nore
nunerous. . . . _ .

The salmon fisheries of the river have been very
much injured by the former mning operations. Only nhow
and then one of their ingenious weirs is seen

The count of Indians on the K amath, nade officially,
but little over a year previous to visit, gave a
census of 2,217 below the mouth of the Trinity.

At this point | wish to submt ny observations as
to the character of the country through which flows the
Klamath river. For 10 mles or nore on each side to a
point about 30 miles above its nouth, following its
course, it is unsettled and wild, peopled almost
exclusively by Indians, to whose wants and habits it is
wel | adapted, supplying wild food and fish in
abundance. Very little of it is tillable land, and
whites will never care to settle upon it.

My attention had been particularly directed to
this region by Mijor Bowran while with himat Fort
Hurmbol dt. The following is his suggestion

"Extend the Hoopa reservation oOn its northern
boundary, so as to include not less than six mles
along the northern bank of the Klamath to the sea-
shore, thence down the sea-shore to the nouth of
Redwood creek, thence up Redwood creek to the point
nearest to the head of WI|ow creek, thence down WIIow
creek to the boundary of the Hoopa reservation.”

He adds: , , _

~"Very little of this tract is suitable for
cultivation, and consequently not desirable for the
settlements of white men, but will furnish sufficient
tillable land, | think, for the wants of all the
Indians that may be pLgced there, and range for

necessary stock. .




"The mners engaged on the river banks within the
described limts are but few, and are daily dim nishing

in nunbers."
|d. at 127-29. Comm ssioner Stevens recommended the withdrawal
for Indian use, "not only the tract on the Klamath, . . . but an
enl argenent thereof." 1d. at 145.

In 1868, the Indian agent at the Hoopa Valley Reservation
remarked in his report that establishnent of "the reservation "was
right and its location good," and that "it would be al most

I npossible to renmove [the Indians] to any other locality, and
then only by a great expense, endangering the peace of this
section while it was being done." nual  Report 133 %1868)
(Letter from Indian Agent Pratt to Cormir of Indian Affairs, July

20, 1868).

For a nunber of years, the reports fromthe Hoopa Valley
Reservation discussed the attenpts to begin agriculture |ivestock
raising, and ranged fromthe optimstic to the pessimstic.
Conpare Annual Report 16 (1869? (Hoopa Valley reservation "under

a fine state of cultivation and highly prosperous"), with Annua
Report 78 (1870) (Letter from Sup't of Indian Affairs to Commir
of Indian Affairs, July 13, 1870) (Hoopa Valley reservation "has
but a poor prospect of becomng self-sustaining;" "the soil at
Hoopa is so poor that it is incapable of raising produce
sufficient to feed 1,000 Indians").

In 1882, the Conmissioner's report, while noting that "Indian
farmng has increased satisfactorily," noted that the sal non
fishery still conmprised one-third of the subsistence of Indians
| ocated on the Hoopa Valley reservation. Annual Report 10

(1882).

In 1883, a commercial fisherman naned Hume contacted the
Secretary of the Interior and proposed to |ease the sal non
fisheries of the Klamath River, wthin the Klamath River _
Reservation. The Acting Comm ssioner of Indian Affairs replied

[NNo such proposition can be entertained. It would be
agai nst usage and at variance with the policy of the
D? artment n the control and managenent of | ndian
afrairs.

~ The permanent settlenent of the Indians residing upon
said reservation, and the disposal of so nuch of the
reservation as may not be needed for that purpose, are
matters engaging the attention of the Departnent at this

tinme.



The reservation is still in a state of Indian .
reservation, and nust so remain, uninterfered wth, unti
otherwi se ordered by conpetent authority.

Letter from Acting Conmir of Indian Affairs to D.B.' Hume (July
23, 1883), reprinted in S. Exec. Doc. No. 140, 50th Cong., 2d
Sess. 11 (1%895.

Two years |ater, Special Agent Paris Folsom investigated and

reported on the "Condition and Needs of Non-Reservation Klamath
Indians in California," noting the particular SUItabI|ItY of the
Klamath River fisheries for satisfying the needs of the Indians:

The distance fromthe line of the Hoopa Valley
Reservation, at the juncture of the Klamath and Trinity
Rivers, to the Klamath R ver Reservation, upper line,
b% way of the river, is some 18 miles, and it is within
these limts that the non-reservation Kl amath Indians
are | ocat ed. .

Nature seens to have done her best here to fashion
a perfect paradise for these Indians, and to repel the
aPproach of the white man. She filled the nouth of the
Klamath River with a sand-bar and huge rocks, rendering
ordi nary navtﬁ$t|on_|np033|ble, Co

.. . [The Indians] forma very respectable
peasantry, sup?ort[ng t hemsel ves without aid from the
Governnent by fishing, hunting, raising a little stock,
cultlvatlﬂg patches of soil, and by day's labor at the
Arcata lunber-mlls. oo

. . . . . Fisheries, staging for holding the
fishermen and their nets, are dotted along the river.

I ndi ans have had general and actual, though unrecorded,
possession and occupation of the whole river line here
for years and years. Their dwellings are scattered and
pernmanent. They wish to remain here; here they are
sel f-supporting --actually self-sustaining. This is
their old home, and hone is very dear to them-
treasured above everﬁthln? el se. No place can be found
so well adapted to these Tndians, and to which they
themsel ves are so well adapted, as this very spot. No
possessions of the Government can be better spared to

' This appears to be an error. Hune's initials apparently
were "R D." For historical works about Hume, see A %yg[g
Monopolist: The Life and Doings of R D. Hume Witten bv H nsel f

and Dedicated to H's Neighbors (Gordon B. Dodds, ed.) (Univ. of

Wsconsin 1961); Gordon B. Dodds, The Salnmon King of Oegon. R D

Hunme and the Pacific Fisheries (Univ. of North Carolina 1959).
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them No territory offers nore to these Indians and
very little territory offers Iess to the white man.

| have the honor to further recommend that these
same provisions be extended to the Indians on the
Klamath River Reservation inmmediately adjoining the
| and here considered, and that the [‘ower” and remnaining
portion of that reservation be thrown again with the
ublic lands, providing security and protection to the
I sheries of the Indians above the nouth of the Kl amath

River
Report of Special Agent on Condition and Needs of Non-Reservation
Klamath Indians in California (June 25, 1885), reprinted in S

Exec. Doc. No. 140, 50th Cong., 2d Sess. 7-11 (1889).

In 1886, the Acting Agent for the Hoopa Valley Reservation
reported on the "Klamath Reservation:"

, duties, as both agent and_connandin% of ficer
require me to exercise a Supervision over the
reservation on the Klamath. A small outpost is
mai ntained at the mouth of that river to prevent
intrusion on the Indian |lands, and protect the Indians
in their only industry-- that of fishing for salmon.
Those Indians are also anxious for a subdivision
of their lands, but before this can be done the Iines
of the reservation nust be fixed determnately. . . .

. The people, like the Hoopas, are friendly and well
di sposed, and maintain amcable relations with the
white people about them but should the n1I|tar% Pomer
of the Government be renoved from this vaIIeY, bot h
reservations would soon be overrun, and the Indians
di spossessed. The Klamaths |ive almost exclusively on
the salnmon, though a few plant a little

Annual Report 43 é1886) (Letter from Acting Agent Wn E
|

Dougherty, Capt. rst Infantry, to Conmir of Indian Affairs,
Aug. 15, 1886).

The follomjn? year, in 1887, Actin% Agent Dougherty reported on a
controversy that had arisen with the conmercial fisherman Hume at

the mouth of the Kl amath

There are believed to be on the Klamath river
about 1,200 Indians of that name. The live in villages
on the river bank, a few mles apart, fromfar up it to
its mouth, and have always been self-sustaining,
re,ylng to a great extent for subsistence upon the
salmon. . . .



* * % %

In May last, R D. Hune, of Ellenburgh, Cregu,
entered thée mouth of the Klanmath river, with a Tight-
draft steanboat and a gang of fishermen brought from
the north, and established a floating cannery on the
fishing grounds near the mouth of the river. The
Indians along the river are much disturbed at what they
deemto be an intrusion that will deprive themto a
great extent of their means of subsistence, and | think
that unless some renedial neasure is applled by the
Government necessity wll actuate them to seek a renedy
in their own way.

Annual Report 9 (1887) (Letter from Acting Agent Wn

E
Dougherty, Captain US. Arnmy, to Coomir of Indian Affairs, Jul
5, %887y. P i y

Concerned about the intrusion of RD Hume's steaner into the
Klamath River within the Klamath Reservation, the Interior
Department sought to obtain relief for the Indians and protection
for their fishery. In June, 1887, the Secretary of the Interior,
sought an opinion fromthe Attorney General concerning the
Governnent's power to protect the Indians and their uninpaired
access to the fishery wthin the boundaries of the reservation.
The Secretary's inquiry pronﬁted exchanges between the Interior
and Justice DepartnmentS on the authority of the United States to
exclude Hume from the Indian fishery at the mouth of the Klamath
River. Mich to the consternation of the Interior Department, the
Justice Department took a narrow 'view of the Federal Government's
power to protect the Indians.

The Attorney General concluded that "so long as the acts of
persons resorting to these waters to take fish fall short of
Invading the right of Congress to regulate comerce with foreign
nations or anong the several States, no case for Federa
interference can be said to exist." Letter from Attorney Cenera
to Secretary of the Interior, June 11, 1887, reprinted in S.
Exec. Doc. No. 140, 50th Cong., 2d Sess. 13 81889)..In reachi ng
his conclusion, the Attorney General discussed principles of
state ownership of the beds of tide-waters and of fis runn|ng in
them noted that the State had declared the Klamath River to be
navi gabl e, and found that power over the fisheries had not been
granted to the United States and thus renained under the

excl usive control of the State.

The Interior Department continued to press its case to establish
and protect the rights of the Indians. On June 21, 1887, the
Conm ssioner of Indian Affairs submtted a brief setting forth
argument s S%Bportlng the Indians' right to the fishery, see S.
Exec. Doc. . 140, supra, at 14-16, which the Secretary




submtted to the Attorney Ceneral. Interior's brief contended

t hat

t he Indians,

have had exclusive use of the fisheries in the Kl amath
River, from which thex have supported thensel ves,
entirely unaided by the CGovernnent, at |east since the
freshet of 1861.

- Have not the Indians acquired private rights in
thelr*fiSD6£les by prescription?

Can the legislature of the State of California b
declaring the Klamath River navigable, when in fact |
I's not navigable, deprive the Indians of the exclusive

use of fisheries?
¥ % % %

The Klamath Reservation having been declared by
the President, in pursuance of an act of Congress, for

| ndi an purposes exclusively, can the State o

California so far defeat the Purposes of said act of
Congress as to grant |iberty to any and all of her
citrzens to enter within its boundaries and engage in
the business of catching and curing fish, to the |n$ury
of thg lng|9ns for whom the reservation was created:

By seining near the nouth of the river the whites
woul d obstruct the passage of the salmn and cut the
Indians off from their accustonmed supply. .

ol Section 2149 of the Revised Statutes provides as
ol | ows:

"The Comm ssioner of Indian Affairs is authorized
and required, with the approval of the Secretary of the
Interior, to renove from any tribal reservation any
person * * * within the limts of the reservation whose
presence may, in the judgment of the Conm ssioner, be
detrimental "to the peace and welfare of the Indians."

~ The presence of Hume and his party within the
limts of the Klamath River Reservation is manifestly
detrinental to the peace and welfare of the Klamath
River Indians, in that it is IJkeIK to provoke open
hostilities betmeen.theﬂ and if they are permtted to
remain the whites will deprive the Indians of their
means of support. Certainly nothing could be nore
detrimental to their peace and welfare. .

The right to navigate the river is not denied, but
anchoring floats with a view to erecting buildings
thereon Tor the accommodation of extensive business
operations during an entire season is another thing.

11



1d.

Captain Dougherty, the acting agent in charge, is
an Armmy officer of large experience anongst the

I'ndians, and good judgment. .
He asks that "the highest power be invoked to
protect the Indians in the possession of their only

(food) resource.”

A small mlitary force has for a lo
stationed at the nouth of the Klamath to
Indians in their fishing privileges.

ng ti
prot ect

Two days after submtting the brief to the Secretary, the
Commi sSioner sent him another letter discussing the simlarity of
the Klamath case with a court decision issued concerning Pyramd

Lake:

Referring to letter . . . and acconpanying
paper relative to the Klamath River Reservation in
California, and the attenpted dispossession of the
resident Indians of their fishing %rounds by a gang of
white nmen under one Hume, | have the honor to draw your
attention to a case [concerning the Pyramd Lake
Reservation. ] _ .

[ The non-Indian defendants in the case were
charged with trespass for fishing on Pyramd Lake, and
contended that the taking of fish inside the
reservation was not unlawful], upon which the court

sai d:

"If this argunment is sound the whole purpose of
the law, in settin aPart | ands for the separate use of
the Indians, is defeated . . . . W know that the |ake
was included in the reservation that it mght be a
fishing ground for the Indians. . . . It 1s plain that
nothing of value to the Indians will be left of their
reservation if all the whites who choose may resort
there to fish. In ny judgnent those who thus encroach
on the reservation and fishing ground violate the order
setting apart for the use of the Indians, and
consequently do so contrary to |aw."

't can be said with equal truth . . . that the
Klamath River was included in the reservation, "that it
mght be a fishing ground for the Indians." True, the
executive order does not so state in terns, neither
does the order setting apart the Pyramd Lake
Reservation. But it is manifest from the description
of the boundaries of the Klamath Reservation that it
was the purpose and intention to exclude white people

- 12



fron1fishin% in the river, fromits mouth to the upper

extremty of the reservation. _
~Should the whites be permtted to enter the river

to fish, but little if anything of it wll be left of

the reservation and the whole purpose of the law will

be def eat ed.

Letter from Conmir of Indian Affairs to Secretary of the
Interior, June 23, 1887, reprinted in S. Exec. Doc. No. 140,

supra, at 16.
On June 23, 1887, the Attorney General asked for a nore precise

statement of the case and the question for which Interior was
soliciting an opinion. The Comm ssioner of Indian Affairs then

wote the Secretary of Interior stating the case and questions he
recommended be sent to the Attorney General

So far as we can ascertain the Klamath River Indians in

California have held and enjoyed exclusive fishery

privileges in the Klamath River fromtime imenorial, and
were in full possession of themat the date of the CGuadalu

H dal go treaty, bY which the territory enbracing tpﬁ KbanP !
e o y the Unite

River and the Sta f California was acquired

St at es.

This exclusive possession has never been disturbed,

until recently never challenged.

Letter from Coomir of Indian Affairs to Secretary of the
Interior, July 6, 1887, reprinted in S. Exec. Doc. No. 140,

supra, at 17." The Conmissioner posited five questions for the

Attorney Ceneral:

(1) Did not the Klamath R ver |Indians acquire by
ﬁrescrlptlon and hold at the date of the Guadal upe
|da“go trea%g, title or property in the fisheries of
amath River?

the

(2) Was not such title or property recognized and

guarantied by the provisions of said treaty? _

~(3) Was not the legislative and executive action
which fixed the present reservation on either side of
the Klamath River a recognition of the Indians' right
and title to the exclusive fishery pr|V|Ie?es of
Klamath River within the boundaries thereof?

(4) If the Indians have rights under the
Quadal upe H dal go treaty, or have acquired rights by
prescription since the date of that treaty, can the
State of California by direct or indirect nmeans divest
them of those rights?

_ (5) If the Indians have the exclusive right to
fish in"the Klamath River within the boundariesS of

h

and
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their reservation, can not the Departnent, throu
Bureau and its agents, protect those rights wth
boundaries by the enforcement of the [aws and

regul ati ons made in pursuance thereof for the .
mai nt enance of peace and order on Indian reservations?

h this
9n said

1 d.

The Attorney Ceneral replied that he deemed Interior's questions
“clearly justiciable" and nore properly presented to a court than
to him Letter from Attorney General to Secretary of the
Interior, July 11, 1887, reprinted in S. Exec. Doc. No. 140,
supra, at 17-18. On Cctober 4, 1887, the Acting Comm ssioner of
Indian Affairs recommended to the Secretary of the Interior that
the United States bring suit on behalf of the Indians to
judicially determne their rights in the fisheries. Letter from
Acting Commr of Indian Affairs to Secretary of the Interior

Oct. 4, 1887, reprinted in S. Exec. Doc. No. 140, supra, at 18.
The lawsuit against Hume followed, and the Interior Department's
position that the Klamath River Reservation remained an |ndian
reservation was set forth in a letter fromthe Conm ssioner to
the Secretary of the Interior, dated April 4, 1888. See S. Exec.
Doc. No. 140, supra, at 19-22 (1889).

In 1888, even while the controversr w th Hume continued, Acting
Agent EpuPherty reported that the Indians had negotiated a
CQPEE{CIS agreement to supply a non-Indian cannery operation
Wi I sh:

The question of the prescriptive rights of the Lower
Klamaths to the fisheries of the Klamath River is still in
abeyance, and | do not think that an% action has Yet been
taken on the instructions given by the honorable the
Attorney-General, in October last, to institute proceedings
in this case. . .

Meantime the Indians have made a co-operative
ﬁartnersh[p wth M. John Bornhoff® of Crescent City, who

as supplied them with boats, nets, etc., and the plant for
a cannery, which is now in operation at the nouth of the

Kl amath. ~ This enterpr|se(P|ves occupation to all the
Indians at that place, and for sone distance up the river,

M. Hume's party from Oregon is again in the river
fishing. The Indians conplain as before, of this intrusion,
and are awaiting with some anxiety the decision that wll

> Bearss, supra note 11 in Qpinion, at 163, gives the nane
as John Bonhoff, which is consistent with Dodds, The Salmon King
of Oreaon, supra note 1 in Appendix B, at 180.




determ ne whether the exclusive right claimed by them wll
be sustained or not."

Annual Report 10 (1888) (Letter from Acting Agent Wn E
Egugggééy, Captain U.S. Arny, to Conmir of Indian Affairs, Sept.

The action eventually brought against Hunme was prosecution of
| i bel against his goods, for unlicensed trading in Indian country
in violatiop of Revised Statutes § 2133, as anended. 22 Stat.
179 (1882).° The court rejected the claimthat the area in
question was within an Indian reservation. Wile the court
agreed that the area was still a federal reservation not open to
public entrY, it also concluded that the Governnment had abandoned
It as an "Indian reservation." Therefore, notwthstanding its
federal reservation status, the court held that it did not
qualify as an Indian reservation or as Indian country for

urposes of RS § 2133. United States v. Forty-Eight Pounds of

sing Star Tea, 35 F. 403, 406 (D.C. N.D. Cal. 1888), aff'd, 38

: .CND Cal. 1889); see Short v. United States, 202 Q.
a. 870, 912-16 (1973) 5descr| tion of controversy and decision)
cert. denied, 416 U S. 961 (1974). The court never addressed or

% Revised Statutes 8§ 2133, as anended, provided:

Any person other than an Indian of the full blood who
shal [ attenpt to reside in the Indian country, or on
any Indian reservation, as a trader, or to introduce
oods, or to trade therein, wthout [an Indian traders]
icense, shall forfeit all nerchandise offered for sale
to the Indians or found in his possession, and shal
gD{Fover be liable to a penalty of five hundred
ol I ars.

Act of July 31, 1882, ch. 360, 22 Stat. 179.

Mich to the consternation of the Indian agent, Captain Wn
Dougherty, when the case against Hume cane to trial in district
court, "[t]he United States attorney did not appear

.. . and the CGovernment was not represented. H's honor stated
that it was the sixth tinme the case had been set for hearing, and
decided to go on with it, and hear the Covernnent's argunent
|ater." Letter from Agent Wn E. Dougherty to Conmir of Indian
Affairs, N%y 29, 1888, reprinted in S Exec. Doc. No. 140, 50th
Cong., 2d Sess. 23 (1889).




jons raised by the Interior Department to

adj udi cated the questj

the Attorney General.

After losing in district court, the Secretary of the Interior
reguested an appeal and reported that in order to protect the
Indians, authority was needed at once "to set apart these |ands
as a reservation and thus renove all doubt." Short, 202 Ct. C
at 914, On April 1, 1889, the circuit court affirned the
district court's decision, and concurred in the district court's
analysis. 38 F. 400 (CCND Cal. 1889).

Soon thereafter, Congress took up the ﬂuestion whet her to open
the reservation lands to non-Indian settlement. In 1890, the
House of Representatives passed a bill rejecting allotnents for
the Indians on the Klamath River Reservation, and JNOVIdIn for
public sale of the reservation lands. See Short, 202 C. . at
917-18. Although a simlar bill was introduced in the Senate,
the Senate took no action on either the House-passed bill or the

Senate bill. Id.

The setback in the courts and the activity in Congress pronpted
the Interior Department inmediately to review its authority for
establishing Indian reservations in California to determne
whether it could better protect the Indians along the Kl amath.
The Departnent sought a legal opinion from the Assistant Attorney
Ceneral. On January 20, 1891, the Assistant Attorney Ceneral
replied that in his view, under the special circunstances of the
case, the Department had retained the Klamath River Reservation
under the 1864 four reservations Act and that it was a part of
the Hoopa Valley Reservation. Letter from Assistant Attorney-
General to Secretary of the Interior, January 20, 1891 (copy on
file in Office of the Solicitor, U S Department of the
Interior). In response to the decision in Forty-Ei ght Pounds of

* The district court did note the Indians' involvenent in
comrer ci al fishing:

At the proper season, [Hune] proceeds with his vessel to the
river, and enploys the Indians to fish for him supplying
them with seines and other appliances. He pays them *in
trade," furnishing them with various articles conmposing the
cargo of his vessel

United States Forty-Ei sht Pounds of Risin
403, 4 D.C. N. D .1 , aff’
1889) .

Star Tea, 35 F.
] "C.ND Cal.




Rising Star Tea, the Assistant Attorney-Ceneral noted his

di sagreement with the reasoning,” but concluded that

[tlhis difficulty may yet be removed by the President
I'ssuing a-formal "ordér, out of abundant caution
setting apart the Klamath river reservation, under the
act of 1864, as part of the Hoopa Valley reservation
or extending the lines of the |atter reservation so as
to include, within its boundaries, the |and covered b
the fornmer reservation, and the internediate |ands, |
the title to the last be yet in the United States.

Letter from Assistant Attorney-General, supra, at 28-29.

On JanuarK 21, 1891, the Secretary requested the Comm ssioner to
Rrepare the necessary orders for extension of the Hoopa Valley
eservation, and on COctober 16, 1891, President Harrison signed
the executive order extending the boundaries of the Hoopa Valley
Reservation to include the Klamath River Reservation and the
Connecting Strip between the two reservations. | Kappler 815;
see also Mattz v. Arnett, 412 U.S. 481, 493 (1973), nnelly v.
United States, 228 U S. 243, 255-59, nodified and rehearing

denied, 228 U S. 708 (1913); Short, 202 Ct. d. at 920-23. °

5.The Assistant_/Htorney-cbneral did agree with the result.
Fol | owi ng the reasoning adopted by the Attorney General in his
June 11, 1887, letter, the Assistant Attorney General considered
the Klamath Rver as not within the K amath Reservation, and
therefore beyond the authority of the United States to exclude
persons fishing on the waters of the Klamath River. Letter from
Assistant Attorney-General to the Secretary of the Interior
January 20, 1891, at 24-27.

In Mattz v. Superior Court, the State of California submtted
this letter to establish that the Federal Governnent |acked the
authority to reserve Indian fishing rights in the Klamath River
or at least lacked the intent to reserve fishing rights for the
Indians of the reservation. The Supreme Court of California
rejected those argunents. 46 Cal. 3d 355, 758 P.2d 606, 616-18,

250 Cal. Rptr. 278 (1988).




